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179 Filed Dee 8 1949 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WARNER H. HORD, administrator of the Estate of 
James E. Hord, Deceased 
2615 Randolph Street, N. E. 

Washington, D. C. 

Plaintiff 

vs. 

NATIONAL HOMEOPATHIC HOSPITAL, 
a corporation 
2nd and N Streets, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 5222—’49 
Jury Action 

Complaint 

(Damages for wrongful death) 

1. The claim for relief herein on behalf of the plain¬ 
tiff, WARNER H. HORD, administrator of the estate of 
James E. Hord, deceased, is to recover damages for the 
wrongful death of said decedent in an amount in excess 
of $3,000, and is within the jurisdiction of this court. 

2. On September 30, 1949, the decedent, James E. 
Hord, was born at the hospital in the District of Colum¬ 
bia ovmed and operated by the defendant, NATIONAL 
HOMEOPATHIC HOSPITAL, a corporation. As a re¬ 
sult of the negligence and carelessness of said defendant 
by its agents, servants and employees at the time of said 
decedent’s birth, said decedent was caused to sustain se- 
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rious brain injuries as a resnlt of his fall from his moth¬ 
er’s body during delivery, while said mother was reclin¬ 
ing on the delivery table, onto the floor of the delivery 
room of said hospital striking his head against a metal 
bucket placed near said delivery table. As a result of 
the aforesaid injuries sustained by said decedent on said 
date, he lingered for several days and departed this life 
in the District of Columbia on October 3, 1949. 

3. The injuries sustained by said decedent were such 
that if death had not ensued would have entitled him to 
have maintained an action and to recover damages during 
his lifetime, but no such action was instituted nor recov¬ 
ery made during said decedent’s lifetime. Plaintiff 

180 avers that said decedent left him surviving as his 
sole heirs-at-law and next of kin his father, WAR¬ 
NER H. HORD, the plaintiff herein, and his mother, 
DORIS G. HORD, both of whom have sustained substan¬ 
tial pecuniary loss as a result of the wrongful death of 
said decedent caused by the aforesaid negligence and 
carelessness of said defendant, as aforesaid, and that 
substantial expense was incurred on account of said de¬ 
cedent’s last illness and burial, all to the damage of said 
heirs-at-law and next of kin in the sum of Fifty Thou¬ 
sand ($50,000.00) Dollars. 

4. WHEREFORE, the plaintiff, as the duly appointed 
administrator of the estate of said decedent, in accord¬ 
ance with the statute applicable hereto, demands judg¬ 
ment against the defendant in the sum of Fifty Thousand 
($50,000.00) Dollars, besides costs. 

NEWMYER & PRESS 
By /s/ David G. Bress 
David G. Bress 

• • • • 







4 A 


181 Filed Dec 28 1949 Harry M. Hull, Clerk 

Answer to Complaint 

Comes now the defendant, National Homeopathic Hos¬ 
pital, a Corporation, by and through its attorney, Corne¬ 
lius H. Doherty, and for answer to the complaint filed 
herein avers as follows: 

1. The defendant admits that sufficient facts are 
pleaded to bring this matter within the jurisdiction of 
this Court. 

2. The defendant admits that the decedent was born 
at its hospital in the District of Columbia on the 30th 
day of September, 1949 and that the said hospital is 
owned and operated by the defendant, and that the de¬ 
cedent departed this life on the 3rd day of October, 1949, 
but denies each and every other allegation contained in 
the said complaint and denies that the plaintiff’s decedent 
was in any way injured or damaged by reason of any 
negligence of the defendant, its agents or employees. 

3. The defendant denies that the decedent left surviv¬ 
ing him any heirs at law or next of kin who have sus¬ 
tained any pecuniary loss as a result of the death of the 
decedent. 

WHEREFORE, the defendant prays that the said com¬ 
plaint be dismissed with costs. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 

• • • • 

183 Filed Jan 30 1952 Harry M. Hull, Clerk 

Plaintiff’s Prayer No. 4 

The jury are instructed as a matter of law that in ar¬ 
riving at the pecuniary loss sustained by the parents by 
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the reason of the death of their child, you should take 
into consideration the station in life of the parties, their 
calibre and the reasonable prospects of the child develop¬ 
ing into a child reasonably likely to be of money value to 
his parents. The present value of such pecuniary loss, less 
the cost of rearing the child to his majority, is the meas¬ 
ure of damages in this case to which must be added a 
reasonable allowance for the out-of-pocket expenses in¬ 
curred for burial and last illness. 

Granted in substance. 

* ♦ ♦ • 

184 Filed Jan 30 1952 Harry M. Hull, Clerk 

Plaintiff’s Prayer No. 5 

The jury are instructed as a matter of law that in 
determining the amount of your verdict in accordance 
with the measure of damages already stated to you by 
the Court, you are instructed that the amount of your 
verdict is not to be limited by the consideration whether 
or not there was a legal obligation or legal right of the 
parents to receive financial aid from the son whether 
before or after his majority. It is for you to say from 
the evidence whether or not there is a reasonable likeli¬ 
hood of such financial aid after the child reaches his 
majority. 

Globe Furniture Company v. Gately, 51 App. D. C. 367 

Granted in substance. 

• • • • 

185 Filed Jan 30 1952 Harry M. Hull, Clerk 

Plaintiff’s Prayer No. 7 

The jury are instructed as a matter of law that if your 
verdict is for the plaintiff, you should award such amount 
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as you think would fairly, reasonably and adequately 
compensate Mr. and Mrs. Hord, the parents, for the 
pecuniary or money value of the services which their 
deceased child would have rendered to them during his 
lifetime and the lifetime of Mr. and Mrs. Hord, or the 
survivor of them, less the reasonable cost of raising the 
said child to the age of 21, plus a reasonable allowance 
for the out-of-pocket expenses incurred in connection with 
his last illness and burial. The money value of the bene¬ 
fits which the parents would have received from the child 
had he lived is not only to be measured by the amount 
he might have earned as wages because while a child 
might not earn money wages, he might still perform serv¬ 
ices for his parents having a money value. 

Granted as to last sentence. 

186 Filed Jan 30 1952 Harry M. Hull, Clerk 

WARNER H. HORD, Administrator, of the Estate of 
James E. Hord, deceased. 

Plaintiff. 

vs. 

NATIONAL HOMEOPATHIC HOSPITAL 

Defendant. 

Civil No. 5222—49 
Verdict and Judgment 

This cause having come on for hearing on the 29th day 
of January, 1952, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Michael F. Sullivan Malcolm B. Colbert 
James W. Peyton John S. Tyler 
James S. Bowman, Jr. Patrick F. Ganey 
Walter J. Watson Norwood C. Williams, Jr. 
Richard J. Collins John A. DufSeld 
Agnes L. McConnell Arlie P. O’Meara 


7A 

who, after having been duly sworn to well and truly try 
the issues between Warner H. Hord, Administrator of 
estate of James E. Hord, deceased, plaintiff and National 
Homeopathic Hospital, defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 30th day of January, 1952, that they find 
the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the 
premises is the sum of Seventeen Thousand ($17,000.00) 
Dollars. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Seventeen Thou¬ 
sand ($17,000.00) Dollars together with costs. 

HARRY M. HULL, Clerk. 
By /s/ Raymond D. Clark 
Deputy Clerk. 

By direction of 

Judge Alexander Holtzoff 

• • • • 


187 Filed Feb 6 1952 Harry M. Hull, Clerk 

Motion to Set Aside Judgment (md to Enter Judgment 
for the Defendant and/or Grant a New Trial 

Comes now the defendant, National Homeopathic Hos¬ 
pital, a Corporation, by and through its attorney, Corne¬ 
lius H. Doherty, and moves the Court to set aside the 
judgment entered herein and to enter judgment for the 
defendant and/or grant a new trial, and for reasons there¬ 
fore says: 

1. The judgment is contrary to law. 

2. The judgment is contrary to the evidence. 

3. The Court erred in the admission and exclusion of 
evidence. 

4. The Court erred in denying defendant’s motion for 
a directed verdict. 





5. The Court erred in its instruction to the jury. 

6. The judgment is excessive and not supported by 
evidence. 

7. And for other reasons apparent of record. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 

• • i • 

204 Filed Mar 3 1952 Harry M. Hull, Clerk 

Order 

Upon consideration of the defendant’s motion to set 
aside judgment and to enter judgment for the defendant 
and defendant’s motion for a new trial, and after oral 
argument thereon and the Court having handed down an 
opinion herein on February 25, 1952, it is by the Court 
this 3 day of March, 1952, 

ORDERED that defendant’s said motions be and they 
are hereby separately denied. 

/s/ Alexander Holtzoff 
Judge 

• •ft 

205 Filed Mar 24 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of March, 1952, 
that National Homeopathic Hospital, a Corporation here¬ 
by appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 3rd day of March, 1952 in favor of Warner 
H. Hord, Administrator of the Estate of James E. Hord, 


Deceased against said National Homeopathic Hospital, a 
Corporation. 

/s/ Cornelius H. Doherty 

Attorney for Defendant 

• • • • 

2 Opening Statement on Behalf of Plaintiff 

Mr. and Mrs. Hord have three boys. They are both in 
their forties. In September 1949 Mrs. Hord was about 
to deliver her fourth child. She was under the care of 
a Dr. Irey, who sent her to Homeopathic Hospital on 
September 29th. She was in Homeopathic Hospital await¬ 
ing the delivery of her child until September 30th. 

At 10:30 o’clock in the morning of September 30th, 
after having some labor pains, it was apparent that 

3 the child was about to come, and Mrs. Hord was 
put on a stretcher and wheeled from the labor room 

to the delivery room. In the delivery room the hospital 
nurses assisted her from the stretcher onto the delivery 
table. There w r as then in the hospital room a nurse, a 
Miss Wolverton, whose name was mentioned by His 
Honor. There was no doctor in the room. Dr. Irey had 
been sent for. 

As soon as Mrs. Hord was put on the delivery table, 
Dr. Irey came in, and he went in another room to scrub 
up. The evidence will show T that Mrs. Hord was lying 
there on a table of an antiquated type which had a hole 
about in the middle, where the hips w r ould be, a hole ordi¬ 
narily used for drainage, but a good sized hole approxi¬ 
mately like this (indicating) or larger, completely un¬ 
covered. 

Mrs. Hord, while lying on the table, has a labor pain, 
unattended by anyone except one nurse standing there. 
There v T as another nurse arranging instruments, and 
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there was a doctor arranging to give her an anesthetic. 
He had not given the anesthetic yet. 

The baby comes out of Mrs. Hord, through the hole in 
the table to the floor, striking the baby’s head on a metal 
bucket on the tile floor. The fall of the baby from Mrs. 
Hord’s body through the hole in the table, striking his 
head on the metal bucket, we say was due to the negli¬ 
gence of the hospital. 


6 Testimony for Plaintiff 

Doris G. Hord, 

produced as a witness by the plaintiff, was duly sworn 
and testified as follows: 

Direct Examination 

BY MR. BRESS: 

Q Your name is Doris G. Hord? A Yes. 

Q Mrs. Hord, you are the wife of Mr. Warner Hord, 
who is the plaintiff in this case? A I am. 

THE COURT: Mrs. Hord, I will ask you to speak 
loud, slow, and distinctly, so that everybody can hear you. 
BY MR. BRESS: 

Q Mrs. Hord, when w T ere you and Mr. Hord married? 
A April 20, 1929. 

Q And how old are you? A I am 44 today. 

Q How many children do you have? A We have 
three sons. 

Q What are their ages? A The oldest is 17%, the 
next is 9, and the third is 7. 

Q Where do you live? A We live at 2615 Randolph 
Street, Northeast. 

7 Q And wdio lives there? A Just our imme¬ 
diate family. 
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Q You, your husband, and these three boys? A Yes. 

Q How long have you lived in Washington? A Seven 
years in March that we lived in the District of Columbia. 

Q Prior to that where did you live? A We lived 
three years in Maryland before we moved to the District 
of Columbia. 

Q Is Mr. Hord employed by the Federal Government? 
A He is. 

Q He is with the Civil Aeronautics Board? A That 
is right. 

Q As you know, we are inquiring about this incident 
at Homeopathic Hospital which occurred September 30, 
1949. Will you tell the Court and jury how you got along 
during your pregnancy with your fourth child? A I 
had the usual nausea at the beginning, which was some¬ 
what checked by shots. The rest of the time proceeded 
very normally. I had a normal life. 

Q Was the period of vour pregnancy any different 
than when you carried the other throe boys? A No. 

Q When was it you checked in at Homeopathic 
8 Hospital, and at whose request? A I checked in 
at the hospital about 10:00 a.m. on the morning 
of September 29th. I had had a rupture of water earlier 
in the morning, had contacted my doctor, and he asked 
about my pains and told me I had better get over to the 
hospital in the next hour. 

Q W 7 ere those pains, labor pains, that came on the 
29th when you called the doctor any different than when 
you had vour prior children? A It seemed to me they 
were more severe. Of course I had never experienced 
the rupture— 

THE COURT: WTiat was that? 

THE WITNESS: My pains were more severe than 
when I had notified the doctor in anv other instance. 
BY ME. BEESS: 




12 A 


Q When you notified the doctor, you were instructed 
by the doctor to go to the hospital? A Yes. 

Q You have told us when you got there. When you 
got there, were you placed in a private room or in the 
labor room? A In the labor room. 

Q How long did you remain in this room? A I re¬ 
mained there until about 10:30 the next morning. 

Q What did you do prior to 10:30 the next morning 
with respect to indicating a desire to go to the 

9 delivery room? A Well, I had had a very bad 
night. Three nurses were with me practically all 

night. In fact, one was with me all night long. Around 
seven, when the new shift of nurses came on, a nurse 
came to check and noticed I was still there. That was 
the same group who had checked me in the day before, 
and they gave me the routine check-up, then I was left 
verv much to mvself. 

J •> 

# • • • 

Q Who moved you from the labor room to the delivery 
room? A One of the nurses. 

10 Q And how were you moved? A I had to get 
myself onto the stretcher in between pains, and 

the nurse then rolled me down the hall to the elevator. 
We waited for the elevator. During the time I was in 
the elevator I had a moving pain and the nurse crossed 
my legs. I know that that was around 10:30, because 
I had .given the nurse my watch at that time and noticed 
the time. I think it is two floors up to the delivery 
room by elevator. 

Q You knew that you had this labor pain in the 
elevator, and it was the nurse who crossed your legs? 
A Yes. 

Q When you got to the delivery room, were your legs 
still crossed? A The nurse held by legs in the eleva¬ 
tor, and my legs were held as I "was taken over to the 
delivery table. 
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Q Who put you on the delivery table? A I was 
probably assisted at that time onto the table, but I had 
to do a great deal of it myself. 

Q Did you make any observations of the table itself 
at the time? A I was not too aware of the table except 
that it was a white table to get onto. 

Q Besides the nurse who moved you on the stretcher, 
was there anyone else there? By that I mean, did any¬ 
one else assist you onto the table? A No. 

11 Q Was there any doctor in the room at the 
time? A As I lay on the table and looked back¬ 
wards, the person who was to give the anesthetic was at 
the head of the table ready to put a mask on me. 

Q Do I understand the anesthetist was standing at 
the head of the table? A Yes. 

Q Did he put a mask on your head? A Over my 
face. 

Q How long after 10:30 was that? A It wasn’t 
very long. 

Q Can you give us your best estimate as to how long 
after 10:30 it was that the mask was put on your face? 
A Two or three minutes, I suppose. 

Q W^ere you placed under the anesthetic before the 
child was born? A I was being administered the anes¬ 
thetic as the baby came. 

Q At the time the baby came, were you conscious or 
unconscious? A I was conscious at that time. I had 
just shifted into the position the nurse had requested, 
which was for me to move myself down to the foot of 
the table. 

Q Apart from the anesthetist who was standing be¬ 
hind your head at the table, was anybody else as- 

12 sisting you at that time? A I was not aware of 
anyone else. 

Q Was your consciousness such that if anyone else 
had been assisting you, you would have known about it? 
A I think so. 
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Q How do you know the baby came? Did you have a 
conscious feeling? A I felt the baby slip through my 
legs. 

Q At the time the baby slipped through your legs, 
did you hear any exclamation in the room? A The 
nurse yelled “Doctor!” And I heard, “Clamp the cord.” 

Q “Clamp the cord”? 

MR. "WALSH: I object to what w’as said. 

THE COURT: Objection overruled. It is part of the 
res gestae, a spontaneous exclamation. 

BY MR. BRESS: 

Q At that time, when they yelled “Doctor” and 
“Clamp the cord,” did you know what happened to the 
child? A No. I knew it had been delivered. I pre¬ 
sumed someone had caught it. 

Q What was the next thing you knew”? A I heard 
the nurse ask if they should shackle my legs. 

13 THE COURT: I will sustain the objection of 
Mr. Walsh as to that. 

BY MR. BRESS: 

Q I am not asking you about conversations you may 
have heard sometime after the delivery, but w’hat is the 
next thing you saw’ or w’ere aware of after the delivery 
of the child and after the statements w'hich you have just 
testified to, “Doctor” and “Clamp the cord”? A I had 
a big puff of anesthetic at that time and wras out for a 
while. 

Q It was after you heard that that you had a whiff of 
anesthetic and w*ent out? A Yes. 

Q Do you have any w’av of telling us whether you 
were out a short w’hile or a long while? A Because of 
the fact w’hen I got back downstairs and had my watch 
back there it was 11:00 o’clock, I would say it was a 
short w’hile. 

Q What observation did you make of your baby be¬ 
fore you left the delivery room? A He was crying very 
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lustily. I got a glimpse of him. It looked to me like he 
might have red hair. 

THE COURT: What was the last part of your an¬ 
swer? 

THE WITNESS: It looked like he might have auburn 
hair. 

BY MR. BRESS: 

14 Q Can you tell from your observation of the 
child before you left the delivery room what his 

appearance was, as to whether it was a normal appear¬ 
ance? A He looked normal in appearance and was cry¬ 
ing lustily. 

Q Was that cry the normal cry of a baby? A I 
think it w~as, yes. 

Q Did you know when you left the delivery room that 
your child had sustained an injury? A No, I did not. 

Q Did you know your child was picked off the bucket 
or pail on the floor? A No. 

MR. WALSH: I object. The witness said she didn’t 
know he had sustained an injury. 

MR. BRESS: I wanted the jury to know she did not 
know it. 

THE COURT: I do not think it makes any difference. 
The pretrial order contains an admission that the child * 
fell through the opening in the table and was injured. 
That is not disputed. 

MR. BRESS: Is that the position of the defense, that 
that is not disputed? 

THE COURT: That was admitted at the pretrial con¬ 
ference and is in the pretrial order. 

15 MR. BRESS: That is correct, “The defendant 
admits the facts as set forth above.” 

THE COURT: The defendant denies negligence, but 
the defendant admits these facts. 

BY MR. BRESS: 

Q When you were taken out of the delivery room, 
where were you taken? A I was taken to a room in 
the ward. 
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THE COURT: Where? 

THE WITNESS: To a ward bedroom. 

BY MR. BRESS: 

Q How long did you remain in the hospital? A I 
remained in the hospital until I believe it was Tuesday. 
Q Several days later? A Yes. 

Q Did you see your child at any time after leaving 
the delivery room? A No, I was not permitted to 
see him. 

• • • • 

16 Q After you left the hospital, were you in¬ 
formed what had happened to your child? A I 
was informed before I left. 

Q Did you know the child had been moved from 
Homeopathic Hospital? A I learned he had, yes. 

Q Did you learn when the child died? A Yes. 

Q How long after that was it you left Homeopathic 
Hospital? A It was the next morning. 

Q Have vou had any children since that time? A 
No. 

• • • • 

18 Doris G. Bord 

• • • • 

Direct Examination 
BY MR. BRESS: 

v*> Mrs. Hord, could you tell us about the station in 
life in which you and Mr. Hord live, the way in which 
you live, your standard of living? 

MR. DOHERTY: I see no relevancy to this, and I 
object. 

THE COURT: Objection overruled. 

A A moderate standard of living, I would say. 

THE COURT: What is your answer? 
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THE WITNESS: A moderate standard of living. 

19 BY MR. BRESS: 

Q Can you explain that a little further? A 
Well, we own our own home. Our children are given 
benefits of various outside activities, speech work, danc¬ 
ing, music. 

Q The children study dancing and music? A We 
have one studying dancing and one music. 

THE COURT: I wish you would keep your voice up. 
It is important for everyone to hear what you say, other¬ 
wise vour testimony goes by the board. 

' BY MR. BRESS: 

Q Are you and Mr. Hord college graduates? A We 
are both college graduates, yes, and I take active part in 
civic activities of our community. 

THE COURT: I will sustain Mr. Doherty’s objection 
as to these matters. When it comes to the financial sta¬ 
bility, I will permit that, because it goes to the pecuniary 
loss. 

BY MR. BRESS: 

Q Is the station in life which you and Mr. Hord main¬ 
tain such that you employ servants, or do you do the 
house work? A I prefer to do the house work. 

Q And do you do the house w’ork? A I do. 

Q And do you raise your children yourself? 

20 A Yes. 

Q What is the plan of you and Mr. Hord for 
sending your boys to college? 

MR. DOHERTY: I object to that. That is something 
going to the future. 

THE COURT: Gentlemen, will you come to the bench, 
please. 

(Thereupon, the following bench conference was had: 

THE COURT: I might as well state mv view on the 
measure of damages. Obviously the plaintiff is not en¬ 
titled to recover for mental anguish and general senti¬ 
mental reasons, and I will so instruct the jury at the 
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proper time. The plaintiff in an action for wrongful 
death of an infant is entitled to recover out-of-pocket 
expenses, medical expenses and so forth, and is entitled 
to recover the difference between what the plaintiff might 
reasonably have expected to receive from the child when 
the child becomes self-supporting, and what it cost to 
bring the child up. That being so, I think it is important 
to know the scale of living of these people so as to know 
what would be the cost of bringing this child up had he 
lived. 

MR. DOHERTY: How can you do that? It is very 
speculative. 

THE COURT: I think it is very speculative too, Mr. 
Doherty, and I do not see how there can be recovery of 
any substantial amount, by that I mean, running 

21 into thousands. But that is the most they are en¬ 
titled to. They are entitled to show all facts which 

would come within that formula. 

Do you have any authorities on the measure of dam¬ 
ages? 

MR. BRESS: I have all the local cases. 

MR. DOHERTY: I have a couple cases, not local. 

• • • • 

22 Q Mrs. Hord, will you state whether or not 
your children are of assistance to you in the ren¬ 
dition of services in the running of your household? 

MR. DOHERTY: I object to that. 

THE COURT: Objection sustained. The reason I 
sustain the objection is because it relates to the other 
children. 

BY MR. BRESS: 

Q Had this child lived, Mrs. Hord, and had come into 
your household, during his growth would he have been 
required, in the light of your station in life, to assist in 
the rendition of services to you and Mr. Hord? 

MR. DOHERTY: Objection. 
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THE COURT: Objection overruled. 

23 A I should think so. In fact, being the young¬ 
est, he would be helping more than the others, 

probably. 

BY MR. BRESS: 

Q Will you tell us whether or not in your home there 
is an atmosphere of love and affection or an atmosphere 
of discord and distress? A Well, I think it is love and 
affection. 

Q Do you and Mr. Hord get along all right? A Yes, 
indeed. 

24 Cross Examwuition 
BY MR. DOHERTY: 

Q Mrs. Hord, will you tell us who originally was your 
doctor? A Dr. A. P. Heath. 

Q Had you had that doctor for prior pregnancies? 
A For the third child I had Dr. Heath. 

Q When did you have Dr. Irey? A Dr. Irey took 
over Dr. Heath’s practice after Dr. Heath’s death. 

Q How far pregnant were you when Dr. Irey took 
you over? A I went to him from the very beginning. 

Q When you were four months pregnant; is that right? 
A Yes. 

Q And it was Dr. Irey who had you sent to the hos¬ 
pital? A Yes. 

Q You went to the hospital on September 29th, was 
it? A That is right. 

Q The day after you went to the hospital, on the 
30th, weren’t you advised by Dr. Irey that he intended 
to take you home, that he did not believe you were 

25 ready to deliver? A I don’t recall anything of 
that type, no. 

Q During the night prior to the delivery, did you 
have any trouble? A Yes, I did have considerable 
trouble during the night. 
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Q Was Dr. Irey called and informed of that? A I 
would not know. 

Q Did you ever talk to Dr. Irey about it? A No. 

Q At the time you were taken to the delivery room, 
do you remember who took you there? A Yes. 

Q Who was that? A Mrs. Poole put me on the 
table, and Mrs. Hoskinson took me up on the elevator. 

Q The nurse helped you on the table? A I had to 
get on the table between pains myself. 

Q Did the nurse help you up on the table at all? 
A On the delivery table? 

Q No, on the table to carry you from your room to 
the deliverv room? A No, I got on the table mvself 
there. 

Q You didn’t have any trouble at all? A I had 
trouble, yes, indeed. 

Q Were Mrs. Poole and Mrs. Hoskinson there? 
26 A Only Mrs. Poole was there at the time. 

Q She wasn’t helping you at all? A She wms 
holding the stretcher. 

Q You finally got to the delivery room? A Yes. 

Q Do you know who was there at that time? A No, 
T do not. 

Q Do you know if there were one or two persons in 
there at that time? A I know there were two persons. 
I saw the one who gave me the anesthetic while the other 
held my arms. 

Q Did you see any nurses in there? A I was having 
severe pains at the time. I was only aware of them. I 
was aware of a nurse. 

Q Was there only one nurse or two nurses? A That 
T don’t know. 

Q Was any doctor in there? A The one who gave 
the anesthetic. 

Q You saw him? A I saw him. 
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Q Was he there before you got up on the delivery 
table? A I don’t know if he was or not. I know when 
I got on the table I looked back and he was there. 

27 Q Who helped you up on the table? A I don’t 
remember anybody helping me. I got up in be¬ 
tween the severe pains myself, and pulled myself on with 
my hands. 

Q And nobody helped you at all? A I was not aware 
of anybody helping me. 

Q Do you recall the doctor putting the mask on your 
face? A Yes. 

Q Were you in pain at that time? A Yes. 

Q Were your pains very rapid at that time? A Yes. 
Q Do you recall a nurse around there ? A There 
was a nurse shackling my arms when the baby came. 

Q You remember that? A I do. 

Q Were you conscious when the baby came? A Yes. 
Q Was a nurse there? A Yes. 

Q How long had you been on the table before this 
occurred? A Just a very short time. 

28 Q What do you mean by short time? A I had 
had two or three big pulls on the anesthetic, and 

my legs had been crossed by the nurse. 

Q Crossed? A Yes. 

Q You are certain they were crossed? A Yes. 

Q You remember that? A I remember that, and 
my arms were being shackled and my legs pulled apart 
and the baby came. 

Q And you were conscious when the baby came? A 
I was. 

Q Had you seen Dr. Irev any time before this? A 
I asked about him. 

Q Had you seen him any time before the baby came? 
A No. 

Q When did you first see Dr. Irey? A When I first 
came out from under the anesthetic. 
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Q When was that? A I guess about ten minutes 
after the baby came. 

Q Was the baby still in the room at that time? A 
Yes. The baby was in the room wdien I left the room. 

Q Did you see the baby at any time after that? A 
No, I didn’t see the baby after that. 

• • • • 

29 Q Did you really desire to have an additional 
child? 

MR. BRESS: Go on and answer the question. 

THE COURT: Are you objecting to the question? 
MR. BRESS: I think it is impertinent. 

30 THE COURT: Do you object? 

MR. BRESS: Yes, I do. 

THE COURT: Objection sustained. 

MR. DOHERTY: May w T e approach the bench? 

THE COURT: Yes, indeed. ' 

(Thereupon, the following conference was had at the 
bench: 

MR. DOHERTY: I want to lay a foundation for show¬ 
ing this woman didn’t w’ant the child; she granted the 
child taken away from her. 

THE COURT: WTiat is the purpose? 

MR. DOHERTY: To get around this love and affec¬ 
tion. 

THE COURT: I have excluded the questions on love 
and affection. 

MR. DOHERTY: They wanted to show everything 
would have been fine. 

THE COURT: But I excluded that. I am ruling out 
love and affection because I am going to charge the jury 
that the only loss recoverable is pecuniary loss. 

• • • • 
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31 Warner H. Hord, 

the plaintiff herein, produced as a witness in his own 
behalf, was duly sworn and testified as follows: 

Direct Examination 

BY MR. BRESS: 

Q Your name is Warner H. Hord? A Yes, sir. 

Q You are the husband of Doris Hord who just 

32 preceded you on the stand? A Yes. 

Q You are the administrator of the estate of 
James E. Hord? A Yes, sir. 

Q Where are you employed? A Civil Aeronautics 
Board. 

Q How long have you been employed there? A Since 
December 1944. 

Q What is your position there? A Chief of the ac¬ 
counting and statistics division. 

Q Are you a professional accountant? A I am. 

Q Are you a graduate of any accounting school, and 
did you do any postgraduate work? A Yes. I am a 
graduate of three colleges: Central College in Oklahoma; 
A. & M. College, Stillwater, Oklahoma; and the School of 
Business at Harvard University. 

Q When you attended school at Harvard, did you 
have a wife and child with you? A I had my wife and 
one child before I left there. 

Q From there where did you begin your employment? 
A I had been employed before that. I went from there 
back to Central College, where I was on the faculty. 
Q Of what subject were you a teacher or profes¬ 
sor? 

33 THE COURT: I think you are going into too 
much detail in preliminary matters. I think you 

have a right to place this person in his station of life 
without going into too much detail. 






24 A 


BY MR. BRESS: 

Q What is your salary at the Civil Aeronautics Board? 
A $ll,ooO. 

Q Have you Civil Service status ? A Yes, sir. 

• • • • 

Q Do you handle the budget for the Warner Hord 
family? A Well, I finance it. 

Q Do you have any income other than your earnings 
in your job? A Very little. 

Q Are you the sole support of your family? A Yes. 

Q Based on the cost of raising your family, have you 
given thought to the question that I am about to pro¬ 
pound to you, and that is the cost to you of raising a 
son? 

34 MR. DOHERTY: Your Honor, I don’t believe 
he can go into that. If he has figures, we want 
actual facts. 

THE COURT: I think you are asking for a conclu¬ 
sion. I think you would have to show in greater detail. 

MR. BRESS: I can show it, I believe. 

THE COURT: Proceed. 

BY MR. BRESS: 

Q How much does it cost to run your table at home, 
feed your family? 

MR. DOHERTY": I object to that. It is very remote. 
You would have to show the approximate cost to raise a 
child until he reaches twenty-one. 

THE COURT: I think he has a right to determine 
how much it costs to feed one child, and one w^av to get 
at it is to show the entire table expenses. It is difficult to 
reach a figure for each individual in a family. You may 
proceed. I overrule the objection. 

BY MR. BRESS: 

Q Are you able to tell us what it would have cost you 
to have provided food and clothing for the son of yours 
that died? A Well, the out of pocket cost, I would say 
it costs somewhere around— 
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THE COURT: Speak slowly, louder, and distinctly. 
MR. DOHERTY: Objection. 

35 A The grocery bill would run around $150 a 
month, and I would suppose the out of pocket ex¬ 
pense of an additional child would not be over half the 
average of the others. There are five members of the 
family. 

THE COURT: We can’t proceed on supposition. I 
will sustain the objection. 

BY MR. BRESS: 

Q What is the cost for feeding the family unit as it 
existed prior to the birth of this child, the parents and 
three boys, average monthly food cost? A At that time 
it would have run about $125 a month. 

THE COURT: What is your answer? 

THE WITNESS: $125.’ 

BY MR. BRESS: 

Q It is approximately $125 a month? A At that 
time. 

Q Has that cost increased from that time up until 
January 1952? A It runs now about $150 a month. 

Q Have you had the experience of seeing your cost of 
food increase as your family has increased? A Well, 
it does increase, and of course the prices have also in¬ 
creased. 

Q Can you give us your best estimate of the addi¬ 
tional increase in the cost of food by adding another 

36 child to the family? A I think it would not be 
more than half of the average of our present food 

budget. 

THE COURT: State it in figures. 

THE WITNESS: Five people, $30 a month each, so 
that would be about $15 a month. 

BY MR. BRESS: 

Q Additional for the extra child? A Yes. 

THE COURT: Have you taken into consideration an 
infant child requires a large amount of milk? 
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THE WITNESS: The food cost at the start would 
not be very great. I was giving what it would average 
over a long period. 

BY MR. BRESS: 

Q You are speaking of the average, including the extra 
cost of milk at the beginning? A There would be addi¬ 
tional food cost, but the child would nurse for a period, 
during which the cost would be small. 

Q What has been Mrs. Hord’s practice as to nursing 
the children? A She has nursed them. 

Q Do you know of your personal knowledge that after 
the child died some steps w’ere taken to relieve the 
mother— 

37 MR. DOHERTY: I object. 

THE COURT: Let him finish the question. 

MR. DOHERTY: He is testifying, if Your Honor 
please. 

BY MR. BRESS: 

Q Was Mrs. Hord prepared to nurse this fourth child? 
A She was. 

^fR. DOHERTY: I object to that. 

THE COURT: It goes to the expense of raising the 
child. That is the only purpose for which I will allow 
the question. He may answer. 

MR. BRESS: He has answered. 

THE COURT: What was the answer? 

THE WITNESS: Yes. 

BY MR. BRESS: 

Q Apart from food cost, would you have additional 
housing or rental cost to have another child? A I would 
not. 

Q You own your home? A Yes. 

Q Would you have any additional cost in clothing 
expense? A There would be some cost, of course. There 
would be some clothing that would be handed down. 
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Q Would you give us an estimate of what that addi¬ 
tional cost for clothing would be, based on your 

38 experience with three boys now? A I would 
guess around— 

Q You can’t guess. 

MR. DOHERTY: Your Honor, I object to that. He 
is guessing on all of this. 

THE COURT: The witness must answer definitely. 
If he bases his answer on guesses, you may move to 
strike the answer and I will sustain it. 

A My estimate would be, and it is based on knowledge 
of what the costs are, that the cost would not be over $30 
a year for the youngster. 

THE COURT: Including shoes? 

THE WITNESS: We would have to buy shoes. We 
actually have enough shoes, though, to last quite a while. 
BY MR. BRESS: 

Q Based on your income for 1949, 1950 and 1951, and 
based on your current ipcome, do you know what the 
Federal income tax law provided as to an exemption for 
a child? A $600. 

Q Based on your income tax rate at which your in¬ 
come is hit, how much in dollars would the raising of a 
child cost you, if anything, in the light of the exemption 
granted you for Federal income tax purposes ? 

MR. DOHERTY: I object, if Your Honor please. 
That is guessing too. We have reached the point where 
we want facts. 

39 THE COURT: I think that is the best obtain¬ 
able evidence. 

MR. BRESS: The best evidence there is. 

THE COURT: No expenses were actually incurred. 
The best the witness can do is estimate what the cost 
would have been had the child lived. 

MR. BRESS: I will renhrase the question. 

THE COURT: Yes. I think it was complicated. 
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MR. BRESS: Yes, it got so complicated I couldn’t 
finish the question. 

BY MR. BRESS: 

Q Based on the current tax exemption given to all of 
us for our children, $600, how much is your income tax 
reduced by reason of having a $600 exemption? 

MR. DOHERTY: Objection. 

THE COURT: I think that goes to the pecuniary loss. 
He lost the exemption. 

MR. DOHERTY: But the child hasn’t cost anything. 

THE COURT: This is an action for wrongful death, 
and the parents’ pecuniary loss is the measure of dam¬ 
ages. 

MR. DOHERTY: Because the child died, he doesn’t 
have the exemption. Is that the point? 

THE COURT: The Court does not answer interroga¬ 
tories. 

MR. DOHERTY: I object. 

THE COURT: Objection overruled. 

BY MR. BRESS: 

40 Q Based on the current tax rate, with a $600 
tax exemption, hovr much is your tax reduced? A 
Roughly, between $170 and $175. 

Q Between $170 and $175? A In that neighborhood. 

Q Therefore, if you had another child your tax would 
be $170 or $175 less than it v^ould otherwise be? A Yes. 

Q Had you made any plans for the life and education 
of this voungster that died? A Had we made anv 
plans? 

Q Yes. A We had made no definite plans. 

Q Can you tell us whether or not the pattern estab¬ 
lished for the other boys was viiat you intended to fol- 
low’ for this bov? A We v’ould have followed a similar 
pattern, yes. 

Q Does that pattern involve continued education and 
the higher education? A We wrould expect them to go 
to college, yes. 
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Q What would be your age at the time this young boy 
would have reached the age of twenty-one ? 

MR. DOHERTY: I object. Anything after twenty- 
one would not be allowed. 

THE COURT: The question is what age would 

41 the witness have reached at the time the child 
wmuld have reached twenty-one. I think that is 

admissible. Objection overruled. 

A I would have been 66. I was 46 at the time. 

Q You would be 67, then? A I was 45 then. It was 
two years ago. I am 47 now. I would be 66. 

Q You w r ould be 66 years old when your boy reached 
twenty-one? A That is right. 

Q Do you have any disability of any kind that is of 
a progressive nature ? 

MR. DOHERTY: I object to that. 

THE COURT: He may answer yes or no. 

A I suppose I would have to answer yes. 

THE COURT: Answer ves or no. 

BY MR. BRESS: 

Q Answer yes or no. What is the answer? A The 
answer would be yes, I suppose. 

Q Can you tell us what that condition is? 

MR. DOHERTY: I don’t see the materiality. 

THE COURT: Do you object? 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: I am inclined to sustain the objection. 
MR. BRESS: I can state the materiality. 

THE COURT: You may state it at the bench. 

42 (Thereupon, the following conference was had 
at the bench: 

THE COURT: I don’t understand the relevancy of 
this. 

MR. BRESS: My only point was to show that this 
man, who is now wearing a hearing aid, and with con¬ 
tinued impaired hearing, when he gets into his sixties he 
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may be no longer able to work. His health is a material 
item. 

THE COURT: Yes, because the child might have con¬ 
tributed to his support. It is a nebulous theory. 

MR. DOHERTY: It is nebulous, all right. In those 
cases where they show beyond twenty-one, they show the 
child had been paying them money, but you don’t have 
a start here. 

THE COURT: I will note an exception. 

(End of bench conference.) 

BY MR. BRESS: 

Q Will you state what that progressive disability is? 
A It is hearing difficulty, which has been progressive 
over the vears. 

Q Directing your attention to September 29, 1949, do 
you remember the occasion when your wife went to 
Homeopathic Hospital? A Yes, sir. 

Q Did you see her at the hospital? A I saw her 
while she was at the hospital. 

Q Did you see her at the hospital before the 
43 child was born? A I took her there. Yes, I saw 
her before the child was bom. 

Q Was her condition any different than when she 
went for delivery of the other children? A No different 
that I could tell. 

Q Where were you when the child was born? A At 
the office. 

Q After receiving notice that a child was bom to you, 
what did you do and where did you go? A I saw Mrs. 
Hord at the hospital soon after that. 

Q When you saw Mrs. Hord at the hospital on that 
occasion after the child was bom, did you gain from your 
conversation with her whether she knew anything about 
what had happened to the child? A She had some feel¬ 
ing that something had happened to it, but I don’t think 
she knew specifically what had happened. 
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Q When did you first learn something had happened 
to the child, and from whom did yon learn it? A The 
doctor called me soon after the child was bom, over the 
telephone at the office, and told me— 

MR. DOHERTY: I object to what the doctor said. 

THE COURT: Objection sustained. 

BY MR BRESS: 

Q As a result of what the doctor told you, 

44 where did you go? A That is how I learned the 
baby had been injured. 

THE COURT: Confine yourself to answering the ques¬ 
tion. 

BY MR. BRESS: 

Q As a result of what the doctor told you, did you 
do anything or go anywhere? A I went to the hospital. 

Q Did you see the child at the hospital? A Yes. 

Q Where was it? A In the nursery. 

Q When was that with reference to the birth of the 
child? A I saw the child late in the afternoon, and it 
was bora about 10:30 in the morning. 

Q Did you go into the nursery? A Yes. 

Q Who was with you? A One of the nurses. 

Q Did they point out your child to you? A Yes. 

Q Can you tell us whether or not there was anything 
visible to you on the face of the child indicating some 
injury? A The child was in an oxygen tank, and it had 
a bruise just above its left eye. I would say it 

45 was oblong, the size of the end of your finger, just 
above the eye. 

Q Did you examine the.child closely to see whether 
or not that bruise extended into any other area? A As 
far as I could see, it was just a bruise across the fore¬ 
head. 

Q Can you tell us, apart from the bruise, whether or 
not the child in other respects was a good sized baby? 
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A The child looked the same as our other three chil¬ 
dren had looked so far as I could tell. 

Q Following that visit to the hospital, did you make 
any inquiry of anybody at the hospital as to what had 
happened to your son? A Yes. 

Q Of whom did you inquire? 

THE COURT: In the interest of saving time, I want 
to call counsel’s attention to the fact that the facts as to 
the child’s birth are admitted in the pretrial order, so 
that you do not have to prove those facts. 

MR. BRESS: That will eliminate my having to call 
nurses, but I don’t think that has been brought out to 
the jury. If the Court will inform the jury. 

THE COURT: The pretrial order reads: “Action 
for wrongful death of baby three days old. Decedent 
was born in defendant hospital. It is claimed he fell 
from his mother’s body sustaining grave injuries which 
caused his death.” 

46 MR. DOHERTY: That is a claim and not an 
admission. 

THE COURT: (Reading from pretrial order) “It is 
claimed that he fell during delivery through an opening 
in the delivery table to the floor while his mother was 
reclining on the table.” “Defendant admits the facts as 
set forth above but denies negligence and also denies that 
the child’s death was caused by the fall.” 

MR. BRESS: In other words, we do have to establish 
w'hat caused the child’s death. 

MR. DOHERTY: We don’t admit that the fall caused 
the death. 

THE COURT: Of course you don’t. You admit the 
fact that the fall took place during the birth. 

MR. DOHERTY: That is right. 

THE COURT: But you deny that the fall was the 
cause of death. 
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MR. DOHERTY: That is right, and we also deny 
negligence. 

BY MR. BRESS: 

Q Mr. Hord, did you on that day or the next day 
make any arrangement to have the baby moved to some 
other hospital? A I agreed to his being moved. 

Q Where was the baby taken? A Georgetown Hos¬ 
pital. 

Q And died there tvro days later? A And died 
there. 

47 Q Two days later? A Yes. 

Q Taken there October 1st and died in the early 
morning of October 3rd? A That is right. 

Q Did you receive any bill from Georgetown Hospital 
for his care? A Yes. 

THE COURT: Can you stipulate these amounts, 
gentlemen? 

>IR. DOHERTY: I don’t know what they are. 

THE COURT: Those stated in the pretrial order. 
Will it be stipulated that the hospital expenses in con¬ 
nection with the child’s last illness amounted to $88.95 
at Georgetown Hospital; burial $42.50; doctor $85. 

MR. DOHERTY: I don’t know which doctor. 

MR. BRESS: Doctor’s bill. 

THE COURT: Total out of pocket, $216.45. May 
that be stipulated? 

MR. DOHERTY: Not until we see the doctor’s bill. 

• • • • 

48 THE COURT: And you are claiming as out of 
pocket expense the $88.95 bill of Georgetown Hos- 

49 oital and $42.50 burial expense? 

MR. BRESS: Yes. 

Now may I call the doctor? 

THE COURT: Yes, and Mr. Doherty may cross ex¬ 
amine Mr. Hord after the testimony of the doctor. 
(Witness temporarily excused.) 
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Dr. Vasilios S. Ltimbros, 

produced as a witness by the plaintiff, was first duly 
sworn and testified as follows: 

Direct Eocaminction 
BY MR. BRESS: 

Q State your name, please. A Dr. Vasilios S. Lam- 
bros. 

THE COURT: How do you spell vour name, Doctor? 

THE WITNESS: V-a-s-i-l-i-o-s S. Lambros, L-a-m- 
b-r-o-s. You know that as well as I do. 

THE COURT: No, I do not, and I don’t think you 
should make remarks of that kind, Doctor. 

THE WITNESS: I am sorry. 

BY MR. BRESS: 

Q Are you a practicing physician and surgeon in the 
District of Columbia? A I am. 

Q Do you specialize in any particular branch of 
50 medicine? A I specialize in brain surgery. 

Q State what your training has been. A I 
graduated from Georgetown Medical School. 

THE COURT: Are the witness’ qualifications as a 
brain surgeon conceded? 

MR. DOHERTY: Yes. 

THE COURT: He has testified before in this Court 
as a brain surgeon. 

BY MR. BRESS: 

Q Did yon have occasion, following the death of the 
young Hord baby, which occurred October 3, 1949, to see 
that child following death? A Yes, I did. 

Q Wliere did you see the child? A I saw the child 
on October 6, 1949, at the DeVol Funeral Home. 

MR. DOHERTY: What place was that? 

THE WITNESS: DeVol Funeral Home, D-e-V-o-1 
Funeral Home. 
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BY MR. BRESS: 

Q Will you tell us what you observed about the fore¬ 
head of the child at that time 1 ? A There was a con¬ 
tusion on the left forehead that measured approximately 
two and three-quarter- inches in diameter. 

51 Q How far did that bruise extend? A From 
the left forehead backwards just in front of the 

ear. 

Q Was the nature of that bruise, Doctor, from your 
experience,— 

MR. DOHERTY: Objection. 

THE COURT: I will pass on your objection after 
counsel finishes his question. 

BY MR. BRESS: 

Q Could you state from the appearance of that bruise 
whether it resulted from some force applied to the ex¬ 
terior of the forehead? 

MR. DOHERTY: Objection. 

THE COURT: Let him answer yes or no first. 

A Yes. 

THE COURT: Now ask the next question. 

BY MR. BRESS: 

Q Can you state your professional opinion as to 
whether or not that bruise was the result of application 
of some external force? 

MR. DOHERTY: I object. This child was born Sep¬ 
tember 30th, and a number of things had occurred even 
after this fall that should be brought in. 

THE COURT: You cannot forge a whole chain with 
one blow. It is still necessary for him to show what was 
the external blow, but you can only go one step at 
52 a time. Read the question. 

(The pending question was read by the reporter, 
as above recorded.) 

A Yes, it was. 

BY MR BRESS: 

Q Did you make an examination of the brain of this 
child? A Yes, I did. 
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Q Will you tell us what you found as to whether or 
not there "was any evidence of trauma to the brain? A 
On October 19, 1949, I examined the brain in the pres¬ 
ence of Dr. Amorosi. 

THE COURT: I think the jury is having difficulty 
hearing you. 

A (Continuing) From what was reconstructed it ap¬ 
peared as if the greater portion— 

MR. DOHERTY: I object to what “appeared”. This 
is something 19 days later. 

THE COURT: He will have to connect that, of course. 
What wms the date of the examination ? 

THE WITNESS: October 19, 1949. 

MR. BRESS: October 6th was the date of the exami¬ 
nation of the child itself. October 19th was the date of 
the examination of the child’s brain. 

THE COURT: "When was the child born? 

53 MR. DOHERTY: The 30th of September. 

THE COURT: Was this an autopsy? 

MR. BRESS: Yes, Your Honor. 

THE COURT: I will allow it. 

A (Continuing) From what was reconstructed it ap¬ 
peared as if the greater portion of one hemisphere, or 
one-half of the brain, was missing. The blood vessens— 

MR. DOHERTY": “It appeared.” That is a conclu¬ 
sion. There was an autopsy, as Your Honor can see 
from the report filed in the record. He is going into 
something two or three days after the autopsy performed 
by the coroner. How can he testify to anything that 
would help the Court and jury? 

THE COURT: The witness is now asked to tell wffiat 
he found. The witness must confine himself to answering 
the question. 

BY r MR. BRESS: 

Q State wffiat you found from examining the brain. 
A The blood vessels on the surface w^ere moderately 
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swollen. The gyri, or small portions of the brain, ap¬ 
peared to be flattened. They did not have a normal 
rounded appearance at all. This is indicative of swelling 
of the— 

MR. DOHERTY: Objection. 

THE COURT: The question called for what you 
found. 

MR. DOHERTY: May that be stricken? 

THE COURT: Yes, and the jury will disregard 
it. 

54 BY MR. BRESS: 

Q State just what you found. A In the su¬ 
perior right frontal gyrus there was a small hemorrhage 
underneath the lining of the brain. This measured ap¬ 
proximately one and one-half inches in diameter. The 
posterior portion of the pituitary gland was hemorrhagic 
and bruised. The coronal sections of the brain revealed 
swelling. The ventricular system was collapsed. A hem¬ 
orrhagic area with secondary softening was present in 
the white matter of the pre-motor area. 

Q With respect to each of those physical findings, 
will you take each one and explain w T hat they mean? 

MR. DOHERTY: Again I object. This child was in 
the hands of a lot of people. 

THE COURT: I am going to overrule the objection. 
Of course plaintiff has to prove his case one step at a 
time. All of this has to be connected up. I overrule the 
objection. If it is not connected, you may move to strike 
out the testimony, and I will grant your motion. 

A The blood vessels were swollen. This indicates 
considerable pressure inside the child’s skull. 

The gyri appeared to be flattened. This indicates 
pressure in the brain. 

In the superior right frontal gyrus there was a small 
hemorrhage that measured about one and one-half 

55 inches in diameter. This usually indicates rupture 
of a blood vessel at this particular site. 
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The posterior portion of the pituitary gland was hemor¬ 
rhagic. This means the portion of the brain that con¬ 
nects with the vital centers of the child were badly 
bruised and swollen. 

The coronal sections revealed swelling. The cut sec¬ 
tions of the brain revealed swelling. 

Inside the brain there is a fluid pathway -which acts 
as a shock absorber in which fluid is secreted -which con¬ 
tinually bathes the brain of any debris that may be pres¬ 
ent. This was completely collapsed and would indicate 
there was considerable pressure within the brain cells. 

THE COURT: Make your answers briefer. We are 
not a lecture class. A (Continuing) A hemorrhagic 
area with secondary softening was present in the white 
matter of the pre-motor area. This is approximately one- 
third the distance from the tip of the brain, and there 
was a tearing of the brain at that particular point with 
secondary changes consisting of softening and bleeding 
in that area. 

BY MR. BRESS: 

Q Could you, by the examination you made, state what 
was the cause of the death of the child? 

MR. DOHERTY: I object. 

56 THE COURT: Just answer yes or no. 

A Yes. 

BY MR. BRESS: 

Q What was the cause of death ? 

MR. DOHERTY: I object. 

THE COURT: Objection overruled. 

A The cause of death was the blow that the child 
received on the head. 

THE COURT: What was it? 

THE WITNESS: In my opinion the blow on the 
child’s head was the cause of death. 

BY MR. BRESS: 

Q I show’ you the hospital records of Homeopathic 
Hospital and ask you to look at that before I ask you 
one question. 
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THE COURT: What is your question, Mr. Bress? 

BY MR. BRESS: 

Q Doctor, are the progress notes in this record, as 
shown by this hospital record, consistent with the child 
having died as the result of a blow on the head? 

MR. DOHERTY: I object to that, too, Your Honor. 

THE COURT: Objection sustained. 

BY MR. BRESS: 

Q Doctor, according to this hospital record there was 
a small abrasion on the head over the left eye. 
57 Can you state your professional opinion as to 
whether or not a child at the time of birth falling 
from a delivery table and striking the forehead could 
produce an injury to the brain sufficient to cause death 
three days later? 

MR. DOHERTY: Objection. 

THE COURT: Objection sustained. There is a vast 
difference between expressing an opinion if the facts were 
so and so, and the facts could have been so and so. 
That is whv I am sustaining the objection. 

BY MR. BRESS: 

Q Will you please assume that a child, whose record 
at the hospital you have just examined, was born Sep¬ 
tember 29, 1949, and at the time of birth when the child 
left the mother’s body it fell on the floor through a 
hole in the table and struck a pail on the floor and had 
a contusion on the left forehead. Would a blow sus¬ 
tained in that manner in vour opinion be the cause of 
the condition which produced death as vou have testified? 

MR. DOHERTY: Objection. 

THE COURT: Objection overruled. 

A In my opinion the injury would cause death, yes. 

MR. BRESS: That is all. 
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Cross Examination 
BY MR. DOHERTY: 

58 Q Did you ever see this child alive? A No. 

Q The first time you saw it was on the 6th of 
October; is that correct? A Yes. 

Q Did you examine the child at that time? A Yes. 

Q When was the child buried? A I have no idea. 

Q The child died October 3rd; is that correct? A 
Yes. 

Q And you don’t know when the child was buried? A 
No, sir, I do not. 

Q Had the child been buried at the time you had 
vour examination again on the 19th of October? A I 
have no idea when the child was buried. 

THE COURT: That is not what you were asked, 
Doctor. 

BY MR. DOHERTY: 

Q Where was this child when you made the post 
mortem examination? A At the funeral home. 

Q Y"ou said you examined the child on the 19th of 
October? A No. I said I examined the brain. The 
brain was removed from the child and put in a jar and 
taken to Georgetown laboratory. I examined the brain 
on October 19th. 

59 Q Did you take out the brain? A I did not. 

Q Who did? A I presume the Pathology De¬ 
partment at Georgetown. 

Q Do you know when? A I presume when the child 
died. 

Q You don’t know if the brain you examined was this 
particular child’s brain or not? A Yes, Dr. Geschick- 
ter— 

Q Did you see the brain taken from the child? A I 
did not. 

Q You said that the bruise— 
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THE COURT: Will counsel come to the bench. 

(Thereupon, the following conference was had at the 
bench: 

THE COURT: In view of the question you have just 
asked, there is no proof that was this child’s brain. 

MR. DOHERTY: I will move to strike the testimony. 

MR. BRESS: I wall connect it up. 

THE COURT: You will have to connect it up or I 
will strike it. The Doctor impresses me as making very 
broad assertions. And what is the matter with him? 
What makes him so discourteous to the Court? 

MR. DOHERTY: He is inclined to be discourteous. 

MR. BRESS: I think he knows the Court and 
60 all the Judges so well. 

THE COURT: He has a long Greek name, and 
should not have made the remark he did when the Court 
asked him to spell it. You tell him he impressed the 
Court very badly by his rudeness. I am inclined to cite 
. him for contempt. I will not do this in the presence of 
the jury. He has been in Court before, and he has a 
strange personality. I wmnder if he should not examine 
his own brain. I will not say that in the presence of 
the jury. Aren’t you going to have the coroner as a 
witness? 

MR. BRESS: I wasn’t going to have him. I have 
the death certificate here. 

THE COURT: You will have to prove that the brain 
the witness examined is the brain of this child, unless 
it is conceded. 

MR. DOHERTY: It is not conceded. 

(End of bench conference.) 

THE COURT: You may proceed. 

BY MR. DOHERTY: 

Q Doctor, you said there was a contusion or a bruise 
two and three-quarter inches in length? A In diameter. 
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Q Did the hospital record indicate any such thing 
as that? A I measured it myself on the child’s 
head. 

61 Q But at the time that the child died if it had 
a spot or a bruise about the size of a dime on its 

forehead, could you tell the Court and jury where the 
rest of it could have come from? A Yes, I could. 

THE COURT: When did you first see the child? 

THE WITNESS: October 6th. 

THE COURT: When did the child die? 

THE WITNESS: October 3rd. 

THE COURT: During those intervening three days, 
was the child’s body in the hands of an undertaker? 

THE WITNESS: I don’t know. I presume it was. 

THE COURT: So that bruise may have come from 
handling bv an undertaker? 

THE'WITNESS: No, sir, I doubt it 

THE COURT: Why not? 

THE WITNESS: Because it was the original site of 
the injury, and when an individual has an injury of any 
sort there is an impairment of blood supplied to the 
tissues, and with that secondary swelling, and when an 
undertaker fixes that body he is relying on the blood 
vessel system to put his artificial blood through the 
tissues, and if there is any impairment in the tissues it 
is more noticeable after the body is fixed. 

THE COURT: Is it not possible for an under- 

62 taker to be unskillful or negligent and do some¬ 
thing that might cause a bruise on the body? 

THE WITNESS: No. There is a distinction between 
bruises caused before death and after death. 

BY MR. DOHERTY: 

Q What is one centimeter? A There are approxi¬ 
mately 2.2 centimeters in one inch. 

Q And if at the time the post mortem was made there 
was a one centimeter bruise, you still say it could be¬ 
come two and three-quarters to three inches in diameter 
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after the child was taken to the undertaker? A There 
is a good probability, yes. 

Q And even if there is a post mortem and the doctors 
check that themselves at the post mortem? A When a 
child dies the tissues are still alive. There is an attempt 
by nature to heal those tissues. 

Q After he is dead? A When a child is alive there 
is a tendency for nature to heal the wounds, and con¬ 
sequently reparative processes are functioning until the 
child dies. Once a child dies, the circulation that has 
been impaired becomes accentuated, because the arti¬ 
ficial fluid cannot pass through a broken down blood ves¬ 
sel system. 

MR. DOHERTY • No further questions. I move 
63 to strike the testimony of the witness for the rea¬ 
sons stated at the bench. 

THE COURT: It has not been shown that the brain 
examined w’as the brain of the child. 

MR. BRESS: I will connect it up, Your Honor. 

Redirect Examination 
BY MR. BRESS: 

Q Wken you went to Georgetown Hospital, did you 
locate where the brain of the Hord child w T as at George¬ 
town Hospital? 

MR. DOHERTY: I object. 

THE COURT: Objection sustained. You have to 
trace that brain to the child’s body. It is a case of the 
ordinary continuity of possession. 

MR. BRESS: Yes, Your Honor. I didn’t think there 
was any dispute about that. 

MR. DOHERTY: There certainlv is a dispute. 

BY MR. BRESS: 

Q Did you go to Georgetown Hospital to examine the 
brain of this child? A I did. 

Q Whom did you see there to examine this child’s 
brain? A I talked to Dr. Geschickter— 
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MR. DOHERTY: Objection. 

64 THE COURT: I will allow the question. 

BY MR. BRESS: 

Q You saw Dr. Geschickter, wiio is bead of the 
Pathology Department at Georgetown? A Yes. 

Q Did you see any of the original records at George¬ 
town at the time you were there that would identify this 
particular brain as the brain of the Hord child wiio died 
on October 3, 1949? 

MR. DOHERTY: Objection. 

THE COURT: Objection sustained. 

BY MR. BRESS: 

Q Can you assist us in proving the chain of posses¬ 
sion of that brain? 

THE COURT: I don’t think he can. He is not a 
lawyer. I think vou might confer with him after Court 
recesses and trace the continuity of possession. We do it 
in lots of cases. 

MR. BRESS: Yes. I have done it many times. I will 
have someone from Georgetown Hospital here. 

THE COURT: You may have anybody you wish, but 
you must prove continuity of possession, because the de¬ 
fense does not concede that Dr. Lambros examined this 
child’s brain. 

Anything further? 

65 MR. DOHERTY: No, Your Honor. 

• • • t 

71 Warner H. Hord, 

• « • • 

Cross Examination 

BY MR. DOHERTY: 

Q Mr. Hord, do you remember approximately how 
long it v’as after this baby was born that you went to 
the hospital? A I didn’t understand the question. 
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Q Do you remember approximately how long it was 
after the baby was born that you went to the 

72 hospital? A I went to the hospital, I think,— 

Q I can’t hear you at all. A I w r ent to the 
hospital, I would judge, around six o’clock or something 
like that. The baby w r as born at 10:30 that morning. 
I went in the afternoon. 

Q You didn’t get there until six o’clock that night? 
A I think that is right. I don’t remember the exact 
hour. 

• • • • 

Q How long after the child w’as born did Dr. Irey 
call you? A I don’t remember the exact hour. I think 
it was probably around noon. It couldn’t have been very 
far from noon. 

• * • • 

73 MR. BRESS: If the Court pleases, at this time 
I would like to offer in evidence the United States 

Life and Actuarial Tables published by the United States 
Government based on the last census. 

MR. DOHERTY: I don’t see the materiality. The 
most they can recover is for loss until the child reaches 
tw T entv-one years. 

THE COURT: I will charge that is not the law. 
The authorities say there is no limitation to minority. 
That point has been raised and overruled by the Courts. 
I am going to admit this evidence because I think it is 
proper to know what the life expectancy of the child 
was. What is the date of these tables? 

MR. BRESS: The most current. This is the last 
publication. 

THE COURT: This is not the insurance mortality 
table? 

MR. BRESS: No, Your Honor. 
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THE COURT: Because the insurance mortality tables 
are out of date and show a lower expectancy than mod¬ 
em conditions have brought about. 

MR. BRESS: These bring them up to date to October 
1951. 

THE COURT: I will admit them. Suppose you read 
to the jury what the expectancy was in this instance. 

I do not think you need mark the book in evidence. 

MR. DOHERTY: Which one are you going to 
read? 

74 MR. BRESS: The pertinent one, the first one. 

MR. DOHERTY: May we approach the bench? 

THE COURT: Yes, indeed. * 

(Thereupon, the following conference was had at the 
bench: 

MR. DOHERTY: Your Honor, this indicates the life 
expectancy where the child has reached the age of one 
year. 

MR. BRESS: It is zero to one year. 

THE COURT: Zero to one year, and the expectancy 
is 61.60; is that it? 

MR. BRESS: As supplemented by the first paragraph 
of the paper you have in front of you. 

THE COURT: I would have thought that consider¬ 
ing infant mortality—and infant mortality used to be 
very large—the expectancy wouldn’t be very large. 

MR. BRESS: In the October 1951 release by Federal 
Security, the average age is 68 in the United States, but 
they take into consideration the mortality of an infant, 
and that is why an infant has only a 61.60 expectancy. 

THE COURT: I am not going to permit the release 
to go in. 

MR. DOHERTY": The financial loss to the father and 
mother is the thing in issue here, and I don’t see that 
anything like this beyond the age of twenty-one years 
is material. The cases which I have submitted to Your 
Honor all speak of during the minority. 
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THE COURT: No. The District of Columbia 

75 cases show that there is no limitation to minority. 
But this is important, because suppose the life ex¬ 
pectancy of a baby was only 50 years, I would allow you 
to put that in. I will admit this. You may read to the 
jury that this table show’s that the life expectancy of a 
child less than one year of age is 61.60 years. 

MR. BRESS: On the parents, shall I use their ex¬ 
pectancy based on their age at the time of birth or their 
age today? One was 42 and the other 44 at the time 
of birth. 

THE COURT: In my judgment it would be the age 
at the time of the baby’s death. I didn’t know you 
w r anted to get into the life expectancy of the parents. 

MR. BRESS: Oh, yes. 

THE COURT: You may do so. 

(End of bench conference.) 

MR. BRESS: Ladies and gentlemen of the jury, the 
life expectancy, from the United States Life and Actuarial 
Tables, for a person under the age of one year is 61.6 
years for a male. 

The life expectancy for a female aged 41 to 42 is 
28.74 years, and for a female 42 to 43 years old—I men¬ 
tion that also because there may be some uncertainty as 
to the exact date, her birthday was yesterday—is 27.93 
years. 

THE COURT: What was the life expectancy of the 
child? 61? 

76 MR. BRESS: 61.6. 

THE COURT: And what w’as the life expec¬ 
tancy of the father? 

MR. BRESS: For the father then, at the age of 45 
to 46, 25.5 years. 

THE COURT: I think that is sufficiently close. 

MR. BRESS: With respect to the mother, who was 
then aged 41 ot 42, the life expectancy was 31.82 years. 
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THE COURT: 31.8. I think one decimal is suf¬ 
ficiently close. 

• • • • 

77 Dr. Charles F. Geschickter, 

produced as a witness by the plaintiff, having been first 
duly sworn, testified as follows: 

Direct Examination 

BY MR. BRESS: 

Q Your name is Dr. Charles F. Geschickter? A Yes. 
THE COURT: How do you spell the last name? 
THE WITNESS: G-e-s-c-h-i-c-k-t-e-r. 

BY MR. BRESS: 

Q Dr. Geschickter, you are a physician in the District 
of Columbia? A That is right. 

Q And have been for how many years? A I have 
been licensed to practice since 1928, and in the District 
of Columbia since 1944. 

Q Doctor, what is your official position at Georgetown 
University Medical School? A I am Professor of Path¬ 
ology. 

Q And as Professor of Pathology, do you have any 
official status in relation to the Department of Pathology? 
A Yes. I am Director of that Department. 

Q Were you the Director of the Department of Pathol¬ 
ogy, Georgetown Medical School, during October 1949? 
A I was. 

Q Do you specialize in any particular branch 

78 of medicine? A Tumors; neoplasms. 

Q Will you tell us whether or not in October 
1949 you had any communicatoin from Dr. Vasilios S. 
Lambros, a local brain surgeon, with respect to seeking 
your permission for his inspection of the brain of the 
Hord child, who had died at Georgetown Hospital? A 
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Yes. I had several relayed messages and a telephone 
call directly from him. 

Q Doctor, will you tell us whether or not Dr. Lam- 
bros was given permission to inspect that brain? A 
After we secured Dr. Nicholson’s consent to have him 
inspect the brain, we granted that permission. 

Q Did you receive a letter from Dr. Nicholson inform¬ 
ing you that Dr. Lambros had been called in as a con¬ 
sultant for the purpose of examining the brain, and did 
you grant that resquest? A We granted it after re¬ 
ceiving the letter. 

Q Will you tell us what the procedure is in the 
Georgetown Medical Center with respect to identifying 
a brain taken from a child? A All tissues and organs 
removed at any time from any individual are given a 
code number, and they are marked at the time, and in 
all handling that number is kept with the specimen—on 
the bottles, containers—and with all tissues prepared 
from that specimen. 

79 Q So that the same identifying number is ap¬ 
plied to everything that is taken out of that 
body? A That is right. 

Q Is that routine standard procedure at the hos¬ 
pital? A Absolutely. 

Q And based on that routine standard procedure, if 
you picked up a brain or cross section that had that 
code number, and they are marked at the time, and in 
that that is a part of the body of that child? 

MR. DOHERTY: I object. 

THE COURT: Objection sustained. 

BY MR. BRESS: 

Q Is that system of identification one generally in 
use amongst the medical institutions of this country? 

MR. DOHERTY: I object to that also. 

THE COURT: Objection overruled. 

A It is. It is a routine procedure. 
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BY MR. BRESS: 

Q Has that been found to be an accurate system? A 
Within human limits. 

Q With respect to this particular brain, have you, at 
our request, produced— 

MR. DOHERTY: We object. 

THE COURT: Let counsel finish his question. Pro¬ 
ceed. 

80 BY MR BRESS: 

Q Doctor, have you, in accordance with the 
subpoena served on the Georgetown Medical School, pro¬ 
duced the brain involved in this case, the brain of the 
Hord baby? 

MR. DOHERTY: I object unless it is shown when it 
was taken out of the child and who took it out. 

THE COURT: I think I will have to sustain the ob¬ 
jection. Counsel insists on proof, and he has a right to 
do so. There must be some proof that this brain was 
taken from the child’s body. 

BY MR. BRESS: 

Q Doctor, have you any records showing that the 
brain of the Hord child was taken out at Georgetown 
Hospital? 

MR. DOHERTY: I object. There is a way of show¬ 
ing who did it and when it was done. 

THE COTHtT: Of course there is a way of showing 
it, but the proof is purely technical. Counsel has a right 
to waive that proof. 

MR. DOHERTY: I can’t wiave it for the reasons I 
stated at the bench, that certain conditions exist after a 
certain period of time. 

THE COL T RT: The matter to which you referred at 
the bench is a different matter. All that is required now 
is technical identification of the brain as being the brain 
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taken from the child. Where was this brain kept in the 
hospital ? 

81 THE WITNESS: This brain was kept in tbe 
laboratory of pathology of Georgetown Medical 
School. 

THE COURT: Was it kept in a container? 

THE WITNESS: In two glass containers (indicating 
containers). 

THE COURT: And is there a label on the con¬ 
tainer? 

THE WITNESS: The label is in the container. 

THE COURT: What is the label? 

THE WITNESS: The label is 49A765, and blocks are 
put into two bottles, both of which bear the same num¬ 
ber. 

THE COURT: What indication is there on the label 
that this is the brain taken from this particular child? 

THE WITNESS: It corresponds to the history and 
dissecting record kept at that time, which bears the same 
number, 49A765. 

BY MR. BRESS: 

Q And is the number 49A765 the number assigned at 
Georgetown Hospital at the time of the autopsy to the 
brain of the Hord child? A Yes, that is right. 

THE COURT: Is this the brain that was turned over 
to Dr. Lambros? 

THE WITNESS: There is a separate bottle of tissue, 
and on the label it says, “Block corresponding to Lam¬ 
bros section.” 

THE COURT: Who turned it over to Dr. Lambros? 

THE "WITNESS: Dr. Amorosi. 

• # • * 

84 THE COURT: Will you waive proof that this 
is the child’s brain? Because it may take half 
a dav to prove that. 

MR. DOHERTY: All right. 

(End of bench conference.) 
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THE COURT: Defense counsel concedes that the 
brain examined by Dr. Lambros is the brain of the de¬ 
ceased child. 


S5 Cross Examination 

BY MR. DOHERTY: 

Q Doctor, does the brain tissue placed in bottles like 
that deteriorate after a certain period of time? A It 
undergoes progressive deterioration very slowly over a 
matter of years. 

Q Where a brain tissue has been taken out of a child 
and left out in the open to be examined by various doc¬ 
tors, doesn’t it deteriorate much more quickly that way? 

MR. BRESS: I object in view of the question assum¬ 
ing that the brain tissue was out of the bottle. If it 
was out only for purposes of examination, that is a 
different matter. 

THE COURT: I will ovevrule the objection. I will 
give Mr. Doherty a little leeway in view of the fact 
he has made that concession. 

A In handling brain tissue the rule is followed that 
the brain— 

THE COURT: I think you had better speak a little 
louder. 

A In handling brain tissue, which is a soft, fragile 
tissue, the rule is followed in all pathology laboratories 
that after being described as it is in the skull then as it 
looks after it is taken out, which is a matter of minutes, 
the brain is then placed in a fixature that hardens it, and 
no handling, cutting, or examination is made of that brain 
after the initial one until it has been hardened a 
86 matter of days. The first move is to preserve the 
tissue, not to further handle or examine it. 

BY MR. DOHERTY: 

Q Did you examine that brain yourself, Doctor? A 
Yes, sir. 
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Q Did you perform the post mortem examination? 
A I did not. Dr. Keating performed it. 

Q Did you make a report on that examination? A 
I did. 

Q Did you arrive at the cause of death? A I did. 

MR. BRESS: If Your Honor please, this is going far 
beyond the scope of direct examination. 

THE COURT: Yes, it is, but I am going to allow 
Mr. Doherty to go into that because I think it will 
shorten the Doctor’s testimony, rather than requiring 
Mr. Dohertv to recall him later on. 

BY MR. DOHERTY: 

Q Will you state what your report shows las the 
cause of death of the child? A The immediate cause 
of death was asphyxia. 

Q What is that? A Respiratory failure. 

THE COURT: What would you say in non-technical 
parlance ? 

87 THE WITNESS: The child suffocated. Is that 
understood? 

THE COURT: Yes. 

THE WITNESS: The child stopped breathing, 
couldn’t keep breathing; the respiratory apparatus 
failed. 

BY MR. DOHERTY: 

Q And what other cause was found to be the pri¬ 
mary cause of death? A I will try to be non-technical. 

THE COURT: Yes. That is better, because none of 
us are technically trained. The Court certainly is not 
trained in medicine. 

THE WITNESS: The child’s lungs contained mucus 
that had been aspirated and helped plug the air passage. 
This effect or finding was associated with areas in the 
lung that were not expanded, but collapsed, and didn’t 
contain air, so the child’s lungs showed mucus plugging 
and collapse of some of the air spaces. This is the im- 
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mediate cause of the failure to go on breathing. That 
goes behind the immediate cause of death to the cor¬ 
responding conditions of the lungs. 

BY MR. DOHERTY: 

Q Do you call that bronchial pneumonia? A No. It 
is called aspiration bronchial pneumonia. 

Q Did you examine the skull of the child? A I 
did. 

88 Q Was there any fracture of any kind? A 
There was no fracture either by autopsy or X-ray. 

MR. DOHERTY: That is all. 

Redirect Exerniiiiation 

MR. BRESS: I may cross-examine him? 

THE COURT: Yes, you may cross examine him. 

BY MR. BRESS: 

Q Doctor Geschickter, death in most cases follows 
stoppage of breathing? A No; either stoppage of the 
heart or stoppage of breathing. 

Q One of the two will always cause death. So when 
you say the immediate cause of death was stoppage of 
breathing, that is the last thing that occurred prior to 
death? A No, it was not; not in this case. The child’s 
heart continued to beat for sometime after he stopped 
breathing. 

Q That is based on the history you got? A Yes. It 
is all recorded in the records. 

Q You don’t know T whether the child, at the time of 
birth, had perfectly well-developed, normal use of the 
lungs? You didn’t see the child during his lifetime? A 
I never saw the child during his lifetime. 

Q Does your record also show that the secondary cause 
of death, as distinguished from the immediate cause, was 
hemorrhages in the brain? A No. It shows sec- 

89 ondary findings, but there is no statement as to 
what relation that bears to the cause of death. 
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You may find a child has only one kidney when you do 
a post. 

THE COURT: What was the -secondary cause of 
death ? 

THE WITNESS: In this case we did not assign 
any secondary cause of death. 

BY MR. BRESS: 

Q I show’ you here, and I will ask the reporter to 
mark it for identification, a certificate of death filed in 
this case, and ask you whether or not you have pre¬ 
viously seen this certificate of death? A I have never 
seen it. 

Q' I ask you, Doctor, whether or not this certificate 
show’s that— 

MR. DOHERTY: I object to what it shows. If you 
want to put it in evidence, all right. 

THE COURT: Objection sustained. 

BY MR. BRESS: 

Q Did you find cerebral edema in this child’s brain? 
A Yes. 

Q Will you define for us w’hat cerebral edema is? A 
An abnormal accumulation of fluid in amongst the brain 
cells. 

Q Did vou find hemorrhages in the cerebral area? 
A We did. 

Q And did you find thrombosis or blood clots 
90 in the brain? A We did. 

MR. BRESS: That is all. 

Recross Examination 
BY MR. DOHERTY: 

Q May a hemorrhage be caused by the delivery of a 
child? 

MR. BRESS: We object. 

THE COURT: Objection overruled. 
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A During the birth of a child hemorrhages in the brain 
occur in an appreciable percentage of deliveries, due to 
the passage of the child’s head down the tight birth 
canal. 

BY MR. DOHERTY: 

Q In addition to the cerebral edema that you referred 
to, did you also find a congestion of the kidneys? A 
There was congestion of the kidneys. 

Q And congestion of the spleen also? A Yes. 

Q And swelling of the liver? A Correct. 

MR. DOHERTY: That is all. 

Redirect Examination 
BY MR. BRESS: 

Q In a newborn infant who had not consumed any 
food and who had had a severe blow on the head, after 
three days wouldn’t you expect to find congestion 
91 of the kidneys, spleen and liver? Isn’t that a 
progressive development in a newborn child "who 
had not taken any food for three days? A I don’t see 
that not taking any food would have anything to do 
with it. 

Q Would the suffering of a child by reason of injury 
retard proper development of these organs? 

MR. DOHERTY: We object. 

THE COURT: Objection overruled. 

THE WITNESS: Will you state the question again? 
BY MR. BRESS: 

Q You would not expect the kidneys or spleen or 
other internal organs of a child who sustains a severe 
injury at time of birth, and who never takes any food, 
and who is having difficulties during three days of life 
and is on the downgrade—it would be reasonably ex¬ 
pected, would it not, that its visceral organs would be 
impaired? A They vrould not be all impaired in this 
way. That is not the necessary corollary of strangula- 
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tion. The congestion of the kidneys and congestion of 
the spleen are the result of asphyxia, and that has noth¬ 
ing to do with nutrition. 

Q Assuming in my question that oxygen is one of 
the aspects of feeding, one of food and one of air, the 
lack of that would affect the organs'? A The lack of 
air would affect the organs. 

Q Yes. Doctor, you said there was mucus and 

92 plugging in the lung. A I did. 

Q Isn’t it a fact, Doctor, that in the report which 
you signed there is some error in your statement? A 
No. 

THE COURT: What is your answer? 

THE WITNESS: No. 

BY MR. BRESS: 

Q Is it a fact with respect to the existence of any 
mucus or plugging in the lungs that the report shows 
that careful dissection of the bronchial tubes does not 
disclose any mucus? A That is a gross description 
from the naked eye, but not from microscopic examina¬ 
tion. 

Q Is it true that dissection did not disclose any throm¬ 
bosis in the vascular system? A That is true, but that 
has no bearing on the mucus. 

MR. BRESS: That is all. 

THE COURT: Doctor, I noticed you stated there 
was found cerebral edema—cerebral means brain? 

THE WITNESS: Yes. 

THE COURT: Cerebral edema and thrombosis in the 
brain. Did those phenomena, in your opinion, bring 
about the death of the child, or not? 

THE WITNESS: That cannot be answered in a 

93 positive way, because it is a modern conclusion 
that a number of children whom we call spastic— 

funds are being raised to help those children—that they 
have such conditions in their brain following birth or dur¬ 
ing birth and immediately thereafter, and that they are 
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troubled and they go around and can’t control their 
movements and have to be fed. There are individuals 
who live, and live to old age, who have just this type 
of injury. 

THE COURT: Is there anything to indicate this child 
was spastic? 

THE WITNESS: The report of the neurological ex¬ 
amination states that the child was spastic. 

THE COURT: Could that spastic condition have been 
brought about by a blow on the head at the time of 
birth? 

THE WITNESS: It is conceivable that that might 
be so, too. 

THE COURT: If the child sustained a blow on the 
head at the time of birth, can you give an opinion as 
to whether that blow on the head wo aid be the cause 
of death? 

THE WITNESS: It would be conjectural from the 
findings. 

• • • • 

94 MR. BRESS: Is it satisfactory for him to take 
the bottles back to Georgetown Hospital? 

THE COURT: They have not been offered in evi¬ 
dence, so the Court can’t impound them. 

(Witness excused.) 

THE COURT: You do not need the other doctor in 
view of the concession. 

MR. BRESS: No. I would like to inform the marshal 
of that. 

THE COURT: You may do so. 

MR. BRESS: Plaintiff rests. 

95 MR. DOHERTY: There is a matter I w T ould 
like to bring to Your Honor’s attention. 

THE COURT: You may come to the bench. 

(Thereupon, the following conference was had at the 
bench: 
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MR. DOHERTY: I move for a directed verdict at 
this time on the grounds, first, that there is no evi¬ 
dence of negligence; and second, that there is no evi¬ 
dence that the fall caused the death of the child. 

I feel that they should prove negligence, show in what 
way we were negligent. Res ipsa loquitur does not apply 
in a case of this type. Counsel said in his opening state¬ 
ment he was going to show something wrong with the 
equipment. They didn’t show any duty that we had that 
was not performed so far as this patient is concerned. 
There is no proof of damage. 

THE COURT: There is proof of damage so far as 
expenses are concerned, $120. 

MR. DOHERTY: There is no proof of negligence in 
this case that I can see, unless Your Honor lets it go to 
the jury on res ipsa loquitur. 

THE COURT: The rule of res ipsa loquitur, of 
course, does not apply. There must be a showing of 
negligence, or there must be facts from which the jury 
has a right to infer negligence. It seems to the 
96 Court there is a question for the jury, namely, 
whether it was negligence not to have some person 
standing close to the mother at the time of the very de¬ 
livery of the child. That is a question, I think, for the 
jury to determine. 

Now, as to the cause of death, Dr. Lambros testified 
that in his opinion the cause of death was the blow on 
the child’s head. Dr. Geschickter testified that that is 
conjectural. It is for the jury to decide whether to 
accept Mr. Lambros’ opinion or Dr. Geshickter’s opinion. 
Under the motion you have made, it is the duty of the 
Court to construe the evidence in the light most favor¬ 
able to the plaintiff. The motion is denied. 

• • • • 
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97 Testimony for Defendant 

• • • • 

Jessie G. Wolverton 

i • i i 

Direct Examination 
BY MR. DOHERTY: 

Q Will you tell the Court and jury your name? A 
Jessie G. Wolverton. 

Q Wliere do you live? A 3410-39th Street, North¬ 
west. 

Q Where are you employed? A National Homeo¬ 
pathic Hospital. 

Q In what capacity? A Assistant superintendent. 
THE COURT: Try to speak loud, slow, and distinctly. 

BY MR. DOHERTY: 

Q You are a nurse? A Y"es, sir. 

Q A registered nurse? A Yes. 

Q Were you so employed in September 1949? A Yes. 
Q In what capacity were you employed at that time? 
A Assistant superintendent. 

98 Q Directing your attention to the 30th day of 
September 1949, were you in the delivery room at 

the time Mrs. Hord delivered a child? A Yes. 

Q Can you tell us approximately what time of the 
day it was? A About 10:30 a.m. 

Q Who was present there with you? A Mrs. Helen 
White, the operating room supervisor, and Dr. John 
Swartwout, the anesthetist. 

Q What does he do? A, He gives the anesthetic. 
THE COURT: Who is Helen WTiite? 

THE WITNESS: She was the operating room super¬ 
visor at the time. 

BY MR. DOHERTY: 

Q Where is she now? A I believe she is in New 
York. 
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Q Were you present in the delivery room before Mrs. 
Hord came in? A Yes. 

Q What were your duties? A Supervisor of the de¬ 
livery room. 

Q What does that comprise? A Preparing the de¬ 
livery room for the patient. 

99 Q Who brought Mrs. Hord to the delivery room? 
A Edna Hoskinson. 

Q How was she brought in? A On a stretcher. 

Q What occurred then? A Mrs. Hoskinson and I 
transferred her from the stretcher to the delivery room 
table. 

Q Will you relate to the Court and jury what a de¬ 
livers table looks like? A It is like a bed. It has a 

mf 

mattress on it, and it is about 30 inches high, I imagine, 
and the mattress is in two sections, the top part of it 
being longer than the bottom part of it. 

Q And can one part of it be broken and taken away? 
A The foot part can be dropped down. 

Q And between those two parts is there an opening? 
A Yes, sir. 

Q What is the purpose of the opening? A I believe 
it is to allow the stirrups to be put on. It is principally 
to get the bottom of the table out of the way when the 
patient’s legs are put in stirrups. 

Q Also there is another purpose for this little open¬ 
ing. What is that? A It is for drainage. 

Q WTiat was Mrs. Hord’s condition when she 

100 was put on the table? A She was in labor, hav¬ 
ing pains, and we put her from the stretcher to 

the table between pains. She was quite restless. 

Q Did Dr. Swartwout then start to give the anesthe¬ 
tic? A Yes. 

Q And about how long was it after she was placed 
on the table that the child was born? A About three 
or four minutes, perhaps. 
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Q What were you doing for Mrs. Hord during that 
period of time? A I was trying to keep her quiet on 
the table. 

Q Tell us what you were doing? A Holding her 
knees. 

Q Show the jury. A She was lying on the table, and 
I had my hand under her knees, holding them together 
this way (illustrating). 

Q Was a doctor present at the time? A No, sir. 
Q Did he come to the room at all? A I didn’t see 
him. 

Q Can you state the name of the doctor who was to 
deliver the child? A Dr. Robert Irey. 

101 Q When did you first see Dr. Irey? A After 
the child was born he was called to come in im¬ 
mediately. 

Q Hadn’t he come to the room prior to that time? 
A I didn’t see him. 

Q Was Airs. Hord conscious at the time of the deliv¬ 
ery? A She was having an anesthetic. I don’t know 
whether she was conscious or not. 

Q How long had she been having that anesthetic? A 
Well, about three minutes. 

Q Was Mrs. Hord in stirrups? A No, sir. 

Q Were her arms or hands in any way tied to the 
table? A I believe they were, but I don’t remember. 

Q What occurred at the time of delivery? A The 
baby had fallen into a pan used for catching the drain¬ 
age under the delivery table. I took the baby out of 
the pan and put him on the end of the table, then I put 
him in the resuscitating machine. 

Q Is this table a modern table that is being used in 
all the hospitals? A I think so. 

• • • • 

102 Q Did the child seem to be all right after that? 
A He seemed to be all right. We aspirated his 

throat to get the mucus out of his throat. 
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Q Had Dr. Irey come at that time? A He came in 
very shortly. 

Q Was the mother conscious at that time? A I be¬ 
lieve she was then completely under the anesthetic. 

Q Do you know how long she remained under the 
anesthetic? A I don’t know how long. 

Q Will you give us your best idea of how long? A 
Dr. Irey came in and delivered the placenta, and then the 
anesthetic was stopped. 

Q Had you seen Mrs. Hord before she was brought 
in the delivery room? A No, sir. 

Q You had never seen her before that time? A I 
don’t think so, sir. 

MR. DOHERTY: That is all. 

Cross Examination 
BY MR. BRESS: 

103 Q This table you refer to with a drainage hole, 
that is a pretty big hole, big enough for a baby 
to go through? A About four inches. 

Q Is it elliptical in shape? A It is about three or 
four inches wide here, and gets larger right in the center. 

Q So as I understand, the hole in the table is three 
or four inches at either end, but it gets bigger in the cen¬ 
ter; is that correct? A Yes. It is scooped out in the 
body part of the table. 

Q This table is an old table, isn’t it? A I don’t 
know when it was bought, sir. 

Q You have seen this type of table in use in other 
delivery rooms? A I have not been in other de¬ 
livery rooms. 

Q Your experience is confined to Homeopathic Hos¬ 
pital? A Yes. 

Q In vour experience you have never dropped a baby 
through that hole until this occurred; is that correct? A 
That is correct. 
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Q This is the first time you were attending a baby 
when that happened to you? A Yes. 

104 Q But you were aware, were you not, from your 
general knowledge, that that kind of incident had 

happened before? A Yes, sir. 

Q And what, if any, precaution did you take so that 
it wouldn’t happen to you in this case? A I didn’t but 
the mattress— 

Q Your answer is you did not take any precautions? 
MR. DOHERTY: The witness had not completed her 
answer. 

THE COURT: Speak loud, slow, and distinctly. 

Read the question. 

(The question referred to was read by the reporter, 
as follows: 

“And what, if any, precaution did you take so that 
it wouldn’t happen to you in this case?”) A The mat¬ 
tress on each end is covered with sheets, and the rubber 
under the patient’s buttocks covers that hole. 

THE COURT: How did the baby fall through the 
hole if it was filled in ? 

THE WITNESS: It wasn’t filled in, I guess. 

THE COURT: It was not filled in? 

THE WITNESS: Not completely. 

BY MR. BRESS: 

Q When the baby was born—I have different meas¬ 
urements of the length—can you tell us how long the 
baby was? A No, sir. 

105 Q Do you know if the baby was longer than 
the longest part of that bucket that was under the 

table? A No, sir. 

Q Do you know the dimensions of the bucket? A 
No, sir. 

Q When you picked the baby out of the bucket, was 
the baby entirely in it, or was part of the baby out of 
the bucket? A Entirely in it. 
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Q Was the baby’s body straightened out or bent in 
the position that it would have taken in the mother’s 
body? A About that. 

Q If the baby’s body was straightened out in the 
fall, would the length of the baby be longer than the 
longest part of that bucket? A No. 

Q Beg pardon? A No. 

Q Will you tell us if this baby was between 19 and 
21 inches in length? A 20 inches is the average length. 

Q And isn’t it a fact the longest part of that pan is 
19 inches? A I don’t know, sir. 

Q When you picked the baby out of the pail and you 
placed him, as I understand, on the end of the 

106 table by the mother’s feet? A Yes. 

Q You were not concerned about injury by the moth¬ 
er’s feet, because the mother was then quiet after the 
last pain after the baby was bom? A Yes, sir. 

Q When you put the baby down, did you notice any¬ 
thing unusual about the baby’s face? A It had a small 
abrasion over the left eyebrow. 

Q Did you examine that baby at that time or at any 
other time to see whether or not the abrasion over the 
left eyebrow also extended to an abrasion over the left 
ear? A It did not. 

Q Did you inspect the area over the baby’s left ear? 
A Yes. I thoroughly examined the baby. 

Q WTiat can you tell us as to whether the baby ap¬ 
peared to you to be a bright, healthy baby? A Will 
you repeat the question? 

Q What can you tell us as to whether or not the 
baby, when you took it out of the bucket, looked like a 
bright, healthy baby? A It looked all right. 

Q The baby had a good color? A Yes. 

107 Q The baby was crying? A It did cry. 

MR. BRESS: That is all. 













66 A 


Redirect Examination 
BY MR. DOHERTY: 

Q I hand you the record of the hospital and ask if 
you will state what that is? 

THE COURT: I suppose it will be conceded that this 
is the hospital record? 

MR. BRESS: Yes. That was conceded in the pre¬ 
trial order, subject to relevancy. 

THE COURT: It is just marked for identification at 
this time. 

MR. DOHERTY: That is all. 

Dr. Bernard Notes, 

produced as a witness by the defendant, was duly sworn 
and testified as follows: 

Direct Eocammation 

BY MR. DOHERTY: 

108 Q Will you state your name? A Bernard 
Notes. 

THE COURT: How do you spell your last name? 
THE WITNESS: N-o-t-e-s, Your Honor. 

BY MR. DOHERTY: 

Q You are a practicing physician in the District of 
Columbia? A Obstetrics, yes. 

Q You specialize in that? A Yes. 

Q How long have you been specializing in that branch 
of medicine? 

THE COURT: Will the Doctor's qualifications be con¬ 
ceded ? 

MR. BRESS: No, Your Honor. I am not acquainted 
with the Doctor. 

A Since 1932. 
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BY MR. DOHERTY: 

Q Have you been connected with National Homeo¬ 
pathic Hospital? A I have been chief obstetrician at 
National Homeopathic Hospital since 1934. 

Q Are you connected with any of the national organi¬ 
zations of obstetricians? A Yes. I am a member of the 
College of Surgeons since 1935; and of the Ameri- 

109 can Board of Obstetrical College since 1934. 

THE COURT: I think that is sufficient to 
qualify the doctor. 

BY MR. DOHERTY: 

Q Have you practiced in any other hospitals other 
than National Homeopathic? A Yes. I have practiced 
in all of them. 

Q Directing your attention to the 3rd of September, 
1949, were you connected with National Homeopathic 
Hospital at that time? A Yes, I was. 

Q Were you present in the hospital on that day? A 
T was. 

Q Did you know about the occurrence concerning the 
baby Hord? A I know something about it, yes, sir. 

Q Did you know what doctor was taking care of Mrs. 
Hord at the time? A Yes. 

Q What was his name? A Dr. Robert Irey. 

Q Did you see him on that day? A I did. 

Q Was it before or after the delivery? A It was 
before the delivery. 

110 Q Where did you see him? A I had finished 
my work, but this lady was in very active labor 

and was excited, and— 

MR. BRESS: I object unless we fix the time of these 
observations, when and where. 

THE COURT j You can ask that on cross examination. 
Proceed. 

A She was brought up to the delivery room, and since 
I was chief I felt a responsibility to stand by. Dr. Irey 
came off the elevator and I said, “They are waiting for 
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you, Robert, you had better hurry,” as these cases are 
always unpredictable. He went down and looked in the 
delivery room, as I recall, and I left. 

Q (By Mr. Doherty) You say they are unpredictable. 
Can you tell us what you mean by that? A The nature 
of obstetrics is almost always of an emergency nature. 
I have been delivering babies since 1923, -when I w^as a 
student, and it is all unpredictable. You have a woman 
that you expect to be sometime having a baby, and she 
will have it before you expect, and men with much more 
experience than I have are frequently fooled. That is 
the reason you have babies born in taxicabs, delivered by 
policemen, and babies born in toilets, and so on. It is 
just something that is unpredictable. 

Q About the equipment at National Homeo- 
111 pathic, especially in the room where Mrs. Hord 
was brought for delivery, will you describe the type 
of equipment that is there and how it compares with the 
equipment in other hospitals? 

THE COURT: I don’t understand there is any charge 
that this equipment was not proper. The only charge, as 
I understand, was that it w T as not properly used. 

MR. DOHERTY: I understand Mr. Bress said it was 
obsolete in his opening statement. 

THE COURT: There is nothing in the pretrial order, 
and there is no evidence that would support any conten¬ 
tion that the equipment was not proper. 

MR. DOHERTY: There is a statement that it was 
obsolete. 

THE COITT: I don’t recall such statement. 

MR. DOHERTY: In the opening statement. 

MR. BRESS: Mr. Doherty was not even here. 

MR. DOHERTY: Are you denying that? 

THE COURT: It makes no difference whether Mr. 
Bress did or did not make the statement. 

MR. BRESS: I made the statement, but I offered no 
proof of it because I don't think it is relevant to the 
issue. 
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THE COURT: In other words, the character of the 
equipment is not in issue. It is not claimed now that the 
equipment was not proper. There is no contention or 
claim that the equipment was not proper or up-to- 
date. 

112 MR. DOHERTY: But if Your Honor please, I 
still want to show that the equipment we have is 

the most modern— 

THE COURT: You need not show it because it is not 
in issue. The issue is whether there was any negligence 
in the use of the equipment. As a matter of fact, I 
think this case comes down, since the defense’s testimony, 
to one very narrow issue: whether that hole was prop¬ 
erly filled in to prevent the baby from falling through. 
That is the sole issue in the case. 

MR. BRESS: In view of Mr. Doherty’s statement that 
this was the most modern equipment, I would challenge 
that and be glad to have the issue brought in the case. 

THE COURT: I think it is too late to bring that issue 
in now. It is not in the pretrial order. The only issue 
is whether the hole in the table was properly filled in to 
prevent the baby from falling through. Do you contend 
anything further? 

MR. BRESS: No, Your Honor. 

MR. DOHERTY: Does Your Honor say I cannot show 
it, in view of all the statements made before this jury? 

THE COURT: I have ruled, Mr. Doherty. 

Any statements made to the jury as to which no evi¬ 
dence was introduced will be ignored by the jury, and I 
inform the jury now that there is no issue as to the 
equipment. The only question is whether there was 

113 negligence on the part of the hospital staff. 

BY MR. DOHERTY: 

Q Will you describe the type of equipment used and 
how it is used? A The table is a Champagne Company 
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table of St. Louis. It is a standard table made by a 
standard company. 

THE COURT: Would you mind turning so that peo¬ 
ple on both sides of you can hear you ? 

THE WITNESS: It is better than the average table 
from the standpoint the positioning is better than aver¬ 
age. It has a pedestal base and can be raised and low¬ 
ered. It is a very good table, particularly in forceps 
cases. It has no features different from any standard 
delivery tables in the city. 

Q Will you tell about the break in the table and the 
division in between the break? A It has a hinged lower 
portion where the patient’s feet are that is connected 
to the main part of the table. That hinge can go up 
and down. It goes down when the patient’s legs are put 
in stirrups for the delivery of the baby. That is standard 
procedure for delivery of babies throughout the city, 
throughout the country. That is about all I know. 

Q Between those two parts, is there some hole 
114 for some particular purpose? A There is of nec¬ 
essity some separation so that this bottom can go 
down or be raised up, and of course in that area between 
the bottom and the top of the table you have a rubber 
pad, and when the bag of water ruptures the patient 
has to expel the fluid in the basin, so there is of necessity 
some space between the top and the bottom. 

Q Who w’ere in the room, if you remember, at the time 
you went in there just before Dr. Irev arrived? 

THE COURT: Is that the labor room or delivery 
room? 

THE WITNESS: Delivery room. Mrs. White, Mrs. 
Hoskinson and Miss Wolverton. I saw them in there 
and saw the patient on the table. 

BY MR. DOHERTY: 

Q Was everything being done at that time that could 
possibly be done by the nurses, from what you saw? 

MR. BRESS: Objection. 
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THE COURT: Objection sustained. 

BY MR. DOHERTY: 

Q Can you state whether or not the table was prop¬ 
erly in shape when you looked inf 
MR. BRESS: Objection. 

THE COURT: Objection sustained. 

BY MR. DOHERTY: 

Q Can you tell the position the table was in when 

115 you saw* Mrs. Hord there f A When I saw Mrs. 
Hord on the table they were struggling with her 

and she was in a supine position, flat on the table, and 
the bottom of the table was up. 

Q What is on top of this tablet What is put on top 
of the table? A Well, there are always rubber-covered 
pads or mattresses. 

THE COURT: Does the rubber pad ordinarily cover 
the opening? 

THE WITNESS: No, sir, it doesn’t cover the open¬ 
ing completely. The two pads are adjacent, but there is 
not an absolute cover. 

THE COURT: What precautions are used to keep 
the baby from falling through the hole when it is born? 

THE WITNESS: That hole is ordinarily, Your Honor, 
not covered. 

THE COURT: My question is, what precautions are 
used to keep the baby from falling through the hole when 
the baby is born? 

THE WITNESS: Ordinarily the hole is so small no 
precautions are used. 

THE COURT: You mean so much is covered that what 
is left is not sufficient to let the baby go through? 

THE WITNESS: That is right. 

THE COURT: You may proceed. 

116 BY MR. DOHERTY: 

Q If a person is excited and moves quite freely, 
is there anything to prevent her from pushing that mat- 
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tress from the other end of the table? A No, sir. They 
do all kinds of unpredictable things. 

Q Was it the duty of the hospital to deliver this 
child? 

MR. BRESS: I object. 

THE COURT: Objection sustained. 

BY MR. DOHERTY: 

Q Who was supposed to deliver the child of Mrs. 
Hord? 

MR. BRESS: I object. 

THE COURT: Objection overruled. 

A Who was supposed to deliver the baby? 

BY MR. DOHERTY: 

Q Yes. A The doctor is supposed to deliver the 
baby. 

THE COURT: The doctor was not there, was he? 
THE WTTNESS: Your Honor, the doctor was there 
before the baby was expelled from the mother. 

THE COURT: And he left before the birth; is that 
correct ? 

THE WITNESS: When I saw him I told him, as I 
said a moment ago, that they were in a hurry, and he 
went down to the room and looked in the room, then I 
left. 

• • • • 

118 Dr. John A. Swartwovt, 

produced as a witness by the defendant, w T as duly sworn 
and testified as follows: 

119 Direct Examination 
BY MR. DOHERTY: 

Q And you are a practicing physician in the City of 
Washington? A I am. 
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Q How long have yon been practicing, approximately? 
A Approximately 15 years, with the exception of the 
time I was in the Army. 

Q How long were you in the Army? A Five years. 
Q Do you specialize in any particular branch of medi¬ 
cine? A I specialize in anesthetics. 

Q Will you tell the Court and jury what that is? 
A Administering anesthetic agents to patients to put 
them to sleep. 

Q Are you connected with the National Homeo- 

120 pathic Hospital? A Yes. 

Q How long have you been connected with that 
hospital? A I have been connected with it since I 
started to practice. I have been chief of anesthetics 
since 1937. 

Q You have a private hospital outside of that? A 
At this time, no. 

Q Were you present at the National Homeopathic 
Hospital in September 1949 when Mrs. Hord was brought 
into the delivery room? A Yes. 

Q Were you in the room at the time she was brought 
in? A Not when she was brought in. She was in the 
delivery room when I got there. 

Q Who else was in the delivery room when you ar¬ 
rived? A Miss Griffith was there. 

Q What is her name now? A Mrs. Wolverton. 

Q What was she doing? A Standing there with the 
patient, holding the patient’s legs together. 

Q Can you describe more fully the condition of Mrs. 
Hord as to whether she was quiet? A She was defi¬ 
nitely not quiet. I had just finished giving an anesthetic 
in one of the surgical operating rooms on the same floor 
when I was called to give an anesthetic to Mrs. 

121 Nord, who was about to deliver. She was very 
noisy; very uncooperative. 

THE COURT: Keep your voice up. 
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THE WITNESS: Mrs. Hord was very noisy and very 
uncooperative, would not do what Miss Griffith asked her 
to do. 

BY MR. DOHERTY: 

Q Can you state wdiether or not the delivery table was 
in order? A Was what? 

Q Was it properly arranged? A Oh, yes. 

MR. BRESS: I object. 

THE COURT: Objection sustained. 

BY MR. DOHERTY: 

Q What did you do after you arrived there? A I 
was just leaving the operating room, had my anesthetic 
machine, immediately went in there when I was called 
and started giving anesthetic to Mrs. Hord. 

Q Do you have to put a mask on the patients? A 
Yes. 

Q Can they see with this mask on? A Not very 
well, no. 

Q How long had you been giving the anesthetic to 
Mrs. Hord prior to the time of the delivery of the child? 

A I would say about four minutes. 

122 Q And how much had you given to her and 
what were you giving her? A Ethylene gas and 
oxygen, SO percent gas and 20 percent oxygen. 

Q What was her condition as to being conscious or 
unconscious at the time of delivery? A It usually only 
takes four or five aspirations of that mixture to render 
them unconscious, which would take about a minute. 

Q What was her condition at the time of the delivery? 
Did she know what was going on? A No. 

Q Would you say, then, she was unconscious? 

MR. BRESS: I object to that as leading. 

MR. DOHERTY: I am sorry. 

BY MR. DOHERTY: 

Q Will you state her condition as to whether she was 
conscious or unconscious? 
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MR. BRESS: If he knows. 

A I w T ouId say she was unconscious, having been ad¬ 
ministered gas that period of time. 

BY MR. DOHERTY: 

Q Will you tell what happened then? A I started 
the anesthetic and Mrs. Wolverton was holding the pa¬ 
tient’s legs together, which is more or less a rou- 

123 tine to prevent precipitation, that is, to prevent 
the baby from falling out when there is no one in 

attendance; and there was another nurse who was in the 
•room—I think she arrived after I was there—getting 
things ready, the instruments and so forth. 

Q She was getting the instruments ready for the doc¬ 
tor who was to deliver the child? A Yes. 

Q Who was the doctor who was to deliver the child? 
A Dr. Irey. 

Q Did you see him before the delivery at all? A 
Yes. He came to the door. 

THE COURT: I don’t think he has answered your 
question. You asked a question as to what happened, 
and then interjected other questions before he completed 
his answer. 

MR. DOHERTY: I am sorry. 

BY MR. DOHERTY: 

Q Tell us -what happened. A About two minutes 
after I had started the anesthetic, Dr. Robert Irey came 
to the door with his hat and coat on. He had come imme¬ 
diately when called. We told him to hurry. After 
changing his clothes he had to scrub, and between the 
time he appeared at the door and he had scrubbed, the 
baby precipitated in spite of Mrs. Wolverton’s efforts to 
prevent it. 

124 Q After the child came, what happened? A 
The infant fell on the floor and was picked up, I 

think by Mrs. Wolverton, placed on the end of the table, 
and then put over in the bassinet which was in the cor¬ 
ner of the room. 
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Q Was Mrs. Hord conscious at any time during this 
period of time? A No. She wasn’t conscious from the 
time that Dr. Irey first appeared at the door with his 
coat and hat on. 

Q And how long was she unconscious after the de¬ 
livery? A I would say Dr. Irey arrived back in the 
room, after changing his clothes and putting on his hos¬ 
pital gown and scrubbing, in another three minutes, and 
then the afterbirth was delivered and the whole thing 
was about ten minutes that she was asleep, I would judge. 

Q Was the baby taken out of the room before she- 
came to again? A I think so. 

Q When you speak about a bassinet, what is that? 
A It is a small bed, a crib; it could be called a crib. 

Q Is there another name for it? A Not to my 
knowledge. 

Q Is there such a thing as a resuscitator? A There 
is. 

125 Q Do vou have one in the delivery room? A 
Yes. 

• • • • 


Cross Examination 

• •it 


BY MR. BRESS: 

• • • • 

Q You say Mrs. Hord was unconscious for only about 
ten minutes. When she regained consciousness, she was 
still in the room? A Yes. 

Q And when she regained consciousness the baby was 
still in the room? A I don’t know. 

Q In the crib or resuscitator? You did not intend 
to say that the baby was not there when she left the 
room? A I didn’t say that. I didn’t stay there the 
entire length of time that she stayed there. After the 
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anesthetic had been administered and the operating 

126 procedure was completed, I left the room and 
Mrs. Hord stayed there a considerable length of 

time after I had left the room. 

Q Was Mrs. Hord strapped down in any way to the 
table? A No, she was not. 

Q When you said on your direct examination that 
when you came into the room she was on the delivery 
table, and she was very noisy and uncooperative, do you 
mean by that that she was noisy and uncooperative be¬ 
cause of the pain caused by labor in having a child, or 
do you mean to tell us she was intentionally uncooper¬ 
ative? A I don’t know if it was intentional or uninten¬ 
tional, but she was uncooperative. 

THE COURT: "What do you mean by that? 

THE WITNESS: We would ask her to be quiet, to 
lie still on the table, to give us a chance to go through 
the procedures, and she was threshing around on the table. 

THE COURT: A person in pain would do that by re¬ 
flex action, would she not? 

THE WITNESS: I think it depends a great deal on 
the patient. Some people, of course, can stand pain 
much easier than others. 

BY MR. BRESS: 

Q Do you mean Mrs. Hord was not in sufficient pain, 
in these last stages of labor, to make her a little 

127 difficult to handle? A Of course she was having 
pam. I don’t know how much pain she was 

having. 

Q You wouldn’t say that her being uncooperative and 
thrashing around on the table was due to the pain? A 
It could be. 

Q Then you are not prepared to tell us that the lack 
of cooperation was due to any intentional desire on her 
part to be uncooperative? A No. 

Q Very well. You say she would not do what Mrs. 
Wolverton told her to do. What was it Mrs. Wolverton 
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told her to do that Mrs. Hord did not do? A She was 
very noisy, screaming, thrashing around on the table, 
bearing down, pushing, wdiich is more or less normal at 
that stage of delivery. 

Q Being more or less normal, even if it was noisy, 
you wouldn’t say that was intentional? A I couldn’t 
say. 

Q Would you say that this lady w^as sufficiently in 
pain during her last stages of labor to make her cry 
out in pain and be uncooperative? A That is an in¬ 
dividual situation. I have seen people w’ho have been 
that way. 

Q You don’t believe she was crying out just to 

128 malinger and to create the impression she was 
having pain when she wasn’t? A I can’t answer 

that. 

Q You mean in your experience in operating and de¬ 
livery rooms you cannot say that it is your opinion that 
this lady was crying or screaming and was uncooperative 
due to pain? A I can say, yes. Some of them do. 
The majority do. 

Q Why are you reluctant to give your opinion as to 
whether this lady was? A I was in the room about 
four minutes. I had never seen the lady before. 

THE COURT: Isn’t it a common thing for ladies to 
scream when they are in labor? 

THE WITNESS: The majority do, but all of them 
don’t. 

THE COURT: I really don’t see the use of pursuing 
the subject any further, because it has no bearing on 
this case. 

BY MR. BRESS: 

Q How high was this bucket into which the baby fell? 
The bucket was on the floor? A Yes. 

Q It was an egg-shaped affair? A Yes. 

129 Q How high were the sides? A I judge eight 
inches. 
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Q Did you hear the baby strike the bucket? A No, I 
did not. 

Q Was there any noise in the room at the time, or 
did the machine create noise? A No, the machine does 
not create any noise. The other nurse was in there get¬ 
ting the instruments and drugs and water and soap and 
so forth. 

• • * • 


Edna HosJcinson 

produced as a witness by the defendant, was duly sworn 
and testified as follows: 

Direct Examination 

130 BY MR. DOHERTY: 

Q Your full name is Mrs. Edna Hoskinson? A 

Yes. 

Q Where do you live ? A 2308 - 31st Street, S.W. 

Q Wkere are you employed? A Homeopathic Hos¬ 
pital. 

Q How long have you been so employed? A Over 
three years. 

Q In what capacity? A General duty. 

Q General duty of what kind? A Well, nursery and 
maternitv floor. 

w 

Q You are a nurse? A A registered nurse, yes. 

• • • • 

BY MR. DOHERTY: 

Q Directing your attention to September 30, 

131 1949, did you see Mrs. Hord that day? A I did. 

* • • • 

132 BY MR. DOHERTY: 

Q Did you bring her in the delivery room? A 


I did. 
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Q Who was present when you brought her there? A 
Dr. Swartwout, Mrs. Wolverton, and Mrs. White. 

Q What did you do after you brought her in the 
delivery room? A I helped her on the delivery table 
and left her in charge of the supervisors. 

Q Who were the supervisors? A Mrs. Wolverton 
and Mrs. WTiite. 

Q How long were you in the room? A Two or three 
minutes. 

Q Had the anesthesia been started at the time you 
left? A Dr. Swartwout was getting ready to administer 
the anesthetic when I left the room. 

Q Did vou come back anv time before deliverv? A 
No. 

Q Or after delivery? A No. 

• • • • 


133 Cross Examination 

BY MR. BRESS: 

Q You saw the baby in the nursery after it was de¬ 
livered? A Yes, I did. 

Q And there was nothing unusual about the baby that 
you observed? A No, sir. 

• i • • 

135 THE COURT: Members of the jury, I am 
going to excuse you until two o’clock. We will 

have to suspend until two o’clock because during the noon 
recess I have to attend an executive session of the 

136 Judges. The jury’s presence will not be necessary 
while I consider the prayers for instructions. So, 

ladies and gentlemen of the jury, you may be excused 
until two o’clock. 

(Thereupon, the bench conference was resumed, as fol¬ 
lows: 
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THE COURT: Plaintiff’s prayer No. 1 is granted in 
substance. 

Plaintiff’s prayer No. 2 is denied. As I understand 
it, plaintiff’s prayer No. 2 is predicated on res ipsa 
loquitur, and I don’t think this is a case for res ipsa 
loquitur. 

I will also deny plaintiff’s prayer No. 3, because that 
is also another form of res ipsa loquitur. 

MR. DOHERTY: I object to plaintiff’s fourth prayer. 

THE COURT: I will grant plaintiff’s prayer No. 4 in 
substance. 

MR. DOHERTY: One of the cases I referred to yes¬ 
terday spoke about the type of life that the children 
lived. According to the testimony given by the parents, 
necessarily this child would not do any work at all until 
after he was twenty-one years of age. 

THE COURT: That is right. Sending the child to 
college was in the scheme of things. 

MR. DOHERTY: And he would not have earned any¬ 
thing during his minority. 

137 THE COURT: I feel, in view of the authorities, 
that the limitation to the minority of the child is 
not sound, because parents may receive support in their 
old age from a child who is far past his minority, and 
that is something that may be considered. Of course that 
Fifth Circuit case is with you. Under that Fifth Circuit 
case I don’t think there can be any recovery here except 
nominal damages in addition to the actual expenses, but 
on the other hand, I have made an examination of the 
cases, and I have noticed in cases of the death of a child 
18 months, two years, and three years old, a verdict as 
high as $8,000 has been sustained. On the other hand, 
I saw a case where a $10,000 verdict was cut down. 

MR. DOHERTY: Where the child lives to 18 months 
you have something to go on. 

THE COURT: T will grant plaintiff’s prayer No. 4 
in substance. 
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MR. BRESS: I found a case last night of a nine 
month old child where there was a $5,000 verdict, and it 
was held to be entirely reasonable. 

THE COURT: I myself have some doubt about a 
large verdict in a case of this sort, but we don’t have 
to cross that bridge before we reach it. 

MR. BRESS: Your Honor mentioned at the opening 

of the case that vou would reexamine a verdict if it 

•/ 

13S went up in the thousands, but you didn’t mention 
how far in the thousands. 

THE COURT: I purposely did not. I would want to 
examine the cases to see how large a verdict was sus¬ 
tained by the other courts. However, this jury panel 
has been very moderate in the size of its verdicts, and I 
think you are very fortunate, Mr. Doherty, in having the 
case tried this month. 

MR. DOHERTY: I object to plaintiff’s prayer No. 5 
on the grounds already stated to Your Honor. 

THE COURT: It seems to me that is covered by 
No. 4. I will deny it as repetitious. 

MR. BRESS: The matter I am afraid might concern 
the jury is whether there is a legal right of parents to 
receive contributions after a child reaches his maturity. 

THE COURT: I think I will grant that prayer, in 
view of that explanation. Of course, the formula that 
the law has devised is absolutely artificial, and just a 
way to get around awarding a verdict for mental an¬ 
guish. That is all it is. Of course it is perhaps a mat¬ 
ter with which I should not concern myself, Mr. Doherty, 
but I confess I am surprised that this case is not settled, 
because this is very bad publicity for the hospital. Mrs. 
Wolverton, who made an excellent witness and was very 
frank, said the opening in the table was not filled in. 
139 MR. DOHERTY: She gave two or three state¬ 
ments. She is just a nervous woman. 

MR. BRESS: She testified the same way on deposi¬ 
tion, and she wasn’t nervous then. 
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MR. DOHERTY: Yes, she was. She could hardly 
breathe. 

THE COURT: Plaintiff’s prayer No. 6 is repetitious. 

MR. BRESS: I withdraw it. This was midnight dicta¬ 
tion. 

THE COURT: I don’t like to repeat, because it em¬ 
phasizes it out of the perspective. 

MR. BRESS: In No. 7 I would like to offer only the 
last sentence and withdraw the balance. 

THE COURT: I will grant the last sentence in sub¬ 
stance. 

I don’t suppose Dr. Irey’s testimony will be over ten 
minutes? 

MR. DOHERTY: My examination will not be over 
ten minutes. 

I object to that last sentence of plaintiff’s prayer No. 7. 

THE COURT: I will not go into all those details. I 
will say that the first item of damages is the actual ex¬ 
pense, hospital, medical, and burial. Further, the plaintiff 
is entitled to recover such sum as the father might prop¬ 
erly have received from the deceased if the deceased had 
lived to maturity, less the cost that would have been in¬ 
curred in bringing up the child. Then I will say 
140 the amount to be awarded must be in the good 
judgment of the jury. That is the Sullivan case. I 
will say the amount must be based on all the facts and 
circumstances of the case, involving such matters as the 
age of the child at the time of his death; the age and 
financial standing of the parents; the life expectancy of 
the child and of the parents as of the date of the child’s 
death; and other similar considerations. It seems to me 
that covers it. 

MR. DOHERTY: It goes a little further than I think 
it should go. 

THE COURT: I don’t think so. I went into that ques¬ 
tion of limitation to minority, and I don’t think that holds 
in this jurisdiction. 
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MR. DOHERTY: So that I will not have to come up 
here and object when you give the instruction, I do object 
to that on the further ground that there is no evidence 
here to support such a finding and it is purely conjecture. 
If the child had lived to a year or two it would be differ¬ 
ent. 

THE COURT: I think there is a great deal of merit 
to what you say, and that is why I shall give serious 
consideration to any applications you might make if the 
verdict is very large. I think you might consider that 
Fifth Circuit case, because that case practically holds that 
in a situation such as is presented here there can be no 
recovery except nominal damages in addition to ac- 
141 tual expenses. 

MR. BRESS: That was common law. 

MR. DOHERTY: We have evidence from the parents 
that they are in very good financial condition and may 
never need any help. 

THE COURT: There are millionaires who became 
paupers overnight in 1930. 

MR. DOHERTY: That is speculative. 

THE COURT: Of course it is speculative. That is 
what may have to bother me. 

MR. BRESS: Some of us are called upon in later 
years to be the sole support of our parents who, when we 
were young and sent to college were affluent. 

THE COURT: That happens, but that is speculative. 

MR. BRESS: The question has been in the Court of 
Appeals in this jurisdiction for more than fifty years, and 
that law has been established and has never been varied 
from. 

THE COURT: But there are no reported cases in this 
jurisdiction involving a child less than eight years. 

MR. DOHERTY: Three months is the youngest I 
could find throughout the country. 

THE COURT: In this jurisdiction the youngest was 
eight years old. 



85 A 


MR. BRESS: I don’t see any material difference be¬ 
tween eight years or eight months or eight days. 

142 It is just a matter of degree, in the light of the 
statistics we have from the Federal Security 

Agency. 

THE COURT: Gentlemen, I will not decide the case 
now. 

* * * • 

143 Dr. Robert B. Irey, 

produced as a witness by the defendant, was first duly 
sworn and testified as follows: 

Direct Examination 

BY MR. DOHERTY: 

Q Doctor, your full name is Dr. Robert B. Irey? A 
It is. 

THE COURT: May I get the doctor’s name? 

MR. DOHERTY: Dr. Robert B. Irey, I-r-e-y. 

BY MR. DOHERTY: 

Q And you are a practicing physician in the City of 
Washington? A I am. 

Q How long have you been practicing? A Three 
years. 

Q That is in conjunction with your brother, also? A 
Yes. 

Q WTiat is his name? A Hugh W. Irey. 

Q Did there come a time when you were the physician, 
with your brother, for a Mrs. Warner Hord? A Yes. 

Q Can you state to the Court and jury when you 

144 first saw Mrs. Hord? A The first time that I 
saw Mrs. Hord, that is, as far as treatment is con¬ 
cerned with this obstetrical case, was in the hospital at 
the time of the delivery. 

Q You had never seen her before? A I had seen 
her in the office, but she was in to see my brother as a 
patient. I had not treated her at all. 
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Q That morning yon were called to the hospital? A 
Yes. 

Q When you arrived there, where did you go? A I 
went to the second floor, where the labor room is, where I 
thought Mrs. Hord was at that time,— 

THE COURT: Will you speak a little more distinctly, 
please? Will you repeat your answer? 

THE WITNESS: I went to the second floor, where 
the labor room is. That is where I thought Mrs. Hord 
would be at that time. 

BY MR. DOHERTY: 

Q W’as she there, Doctor? A No, she was not there. 

Q Did you find out where she was ? A Yes, the nurse 
on the floor told me to go immediately to the delivery 
room on the fourth floor. 

Q Did you go to the delivery room? A I did. 
145 Q When you arrived there, what did you find? 

A I looked into the delivery room, and Mrs. Hord 
was just being placed on the delivery table by the nurses 
in charge and the anesthetist. 

Q Who were in the room, if you remember? A Dr. 
Swartwout, the anesthetist, was in the room, and Mrs. 
Wolverton, one of the nurses in charge was in the room, 
and another nurse was in the room; I don’t remember 
who she was at this time. 

Q Did you notice what the condition of Mrs. Hord was 
at the time? A The only thing I noticed, she was lying 
on the table with her knees up, and one of the nurses was 
with her. I immediately turned around and went to the 
doctors’ room. 

Q When did you again come to the room? A When 
I was called by one of the colored girls, the aides, em¬ 
ployed by the hospital on the fourth floor. 

Q Had the child been delivered when you arrived? A 
Yes. 

Q When you first came in, had Dr. Swartwout com¬ 
menced giving anesthesia to the patient? A I don’t 





know, really. He was just helping to place her on the 
table, and he had the equipment there ready to start 
the anesthesia. Whether he had started, I don’t 

146 know. 

Q At the time you looked into the room and saw 
Mrs. Hord there, was there anything to indicate to you 
any need to hurry! 

MB. BBESS: Objection. 

THE COUKT: Will you read the question? 

(The pending question was read by the reporter, as 
above recorded.) 

THE COURT: Objection overruled. 

A The fact she was in labor, and the fact she was 
being put on the delivery table, was an indication in it¬ 
self that I should hurry, and I did. 

BY MB. DOHERTY: 

Q Was there anything to indicate to you an immediate 
delivery? A No; no, of course not. 

MR- DOHERTY: That is all. 

Cross Examination 

BY MR. BRESS: 

Q Doctor, you couldn’t tell whether or not there were 
any indications of an immediate delivery imminent unless 
you came over to look at the patient; you couldn’t tell 
that from the doorway? A No, unless I examined the 
patient, wdiich I didn’t do at the time because it was 

147 more important that I prepare for the delivery. At 
that time I could not see any sign of the baby 

coming out. 

THE COURT: How far away were you from the pa¬ 
tient? 

THE WITNESS: Approximately from here to Mr. 
Doherty. I would say ten to fifteen feet. 

THE COURT: You didn’t come any closer than that 

to the patient? 
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THE WITNESS: No, I did not go in the room wil': 
my street clothes on. 

• • • • 

149 MR. BRESS: I would like to offer the death 
certificate in evidence. 

THE COURT: Any objection? 

MR. DOHERTY: I have no objection. 

THE COURT: It may be admitted. Due to the fact 
it is in the file, let it be considered Plaintiff’s Exhibit 1 
without being marked. 

MR. BRESS: ^May I have that for purposes of read¬ 
ing it to the jury at this time? 

THE COURT: You may read it to the jury. 

MR. BRESS (Reading): 

‘‘District of Columbia, Bureau of Vital Statistics 
Certificate of Death 

Place of death: 3900 Reservoir Road, Georgetown 
Hospital. 

Length of stay in District of Columbia: 2 days 16 hours. 
Usual residence of decedent: District of Columbia. 
Name: Baby Boy Hord. 

Date of death: October 3, 1949. 

Sex: Male. 

Color: White. 

150 “Married or single: Single. 

Date of birth: September 30, 1949. 

Age: 2 days 16 hours. 

Citizen of what country: United States. 

Name of father: Warner Hord. 

Was decedent ever in armed services: No. 

Social Security: No. 

Closest relative: Father. 

Medical Certification 

Disease or condition directly leading to death: respira¬ 
tory failure. 

Antecedent causes: “— 
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I am sorry. My eyes are supposed to be pretty good. I 
will have to go to the light. 

THE COURT: Mr. Bress, suppose you read that to 
yourself and then come back and read it from within the 
bar. 

MR. DOHERTY: May I read it to you, Mr. Bress? 

THE COURT: All you need read is the cause of death. 
Let me see it. 

(The death certificate, Plaintiff’s Exhibit No. 1, was 
handed to the Court.) 

THE COURT: As I read it: 

“Disease or condition directly leading to death: respira¬ 
tory failure. 

“Antecedent causes: Intracranial hemorrhage and 
intracranial pressure. 

151 “Other significant conditions: Head injury at 
birth.” And there is a question mark before the 
words “Head injury at birth.” 

MR. BRESS: That is plaintiff’s case. 

MR. DOHERTY: May we approach the bench ? 

THE COURT: Yes, indeed. 

(Thereupon, the following conference was had at the 
bench: 

MR. DOHERTY: Again at this time I move for a di¬ 
rected verdict. 

THE COURT: Motion denied. 

MR. DOHERTY: The most that can be shown in dam¬ 
ages would be the actual damages that have been proved. 
Anything else would be conjecture. 

THE COURT: Motion denied. 

* * * * 

163 Court’s Charge to the Jury 

THE COURT: Ladies and gentlemen of the jury: 

This action is brought* to recover damages for the death 
of James E. Hord, who was three days old at the time 
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of his death. The action is brought by his father, Warner 
Hord, as administrator of his estate, who is known as 
the plaintiff in this action, and it is brought against the 
National Homeopathic Hospital, which is known as the 
defendant. 

It is claimed by the plaintiff that the death of the child 
was due to the negligence of employees of the defendant, 
the National Homeopathic Hospital. 

As no doubt you have become aware during your month 
of service as jurors, it is the function of the Court, that is, 
it is my function, and my duty, to instruct the jury as to 
the law governing this case, and you, members of the jury, 
are bound and obligated to follow the Court’s instructions 
as to the law. On the other hand, you members of the 
jury, are the sole judges of the facts, and you must de¬ 
termine the facts yourselves on the basis of the evidence 
introduced at this trial. 

The Court is permitted by law' to discuss the evidence 
and to comment on the facts and on the evidence in order 
to aid and assist the jury in arriving at its conclusions, 
but the Court’s discussion of the evidence, and the Court’s 
comments on the facts and on the evidence, are not 
164 binding on you, and you need attach to them only 
such weight as you deem w'ise and proper. If your 
recollection or your understanding of the evidence should 
in any respect differ from the Court’s recollection or the 
Court’s understanding, then it is your recollection and 
your understanding that must prevail, because, as I said 
a moment ago, you are the sole judges of the facts. My 
instructions are binding on you only as to the lawr. 

At the outset I want to say that the burden is on the 
plaintiff to prove his claim by a fair preponderance of 
the evidence. The words “preponderance of the evidence” 
simply mean that in order that you may find a verdict 
for the plaintiff, you must be reasonably satisfied that his 
allegations are true. This requirement does not mean that 
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the plaintiff must produce a greater number of witnesses 
than the defendant, but as I have just stated, merely that 
you must be reasonably satisfied of the truth of the alle¬ 
gations of the plaintiff’s claim. 

Let me state the same thought in a somewhat different 
way. “Preponderance of the evidence” means evidence of 
greater convincing force. The duty of the jury is to weigh 
the evidence carefully and to find a verdict for the party 
in whose favor the evidence preponderates. If the evi¬ 
dence is evenly balanced, then the verdict must be for 
the defendant. 

165 In determining the issues of fact submitted to 
you, you will consider and weigh the testimony of 
all the witnesses who have testified in this trial, as well 
as all the circumstances concerning which testimony has 
been given. You are the sole judges of the credibility" of 
witnesses. In other words, it is for you, and for you alone, 
to determine whether to believe the testimony of any wit¬ 
ness, and the extent to which any witness should be 
credited. 

The mere fact that an accident happened does not, of 
course, of itself create a basis for liability on the part 
of the defendant. The burden is upon the plaintiff to 
show, by a fair preponderance of the evidence, that by 
some act or omission the defendant has violated some duty 
which it owed to the plaintiff, and that this act or omis¬ 
sion was the proximate cause of the injury of which the 
plaintiff complains. 

By the “proximate cause” of an injury is meant that 
cause which, in natural and continual sequence, unbroken 
by any efficient intervening cause, produces the injury, and 
without which the result would not have occurred. 

Now, this is the legal, technical, definition of “proxi¬ 
mate cause,” and I am going to paraphrase and restate 
it in simple, everyday phraseology. The proximate cause 
of an injury is some act or omission to act that causes or 
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contributes to cause injury, and without which the injury 
would not have been sustained. 

166 In other words, if the plaintiff’s injury would not 
have occurred except for the defendant’s negligence, 
then the defendant’s negligence is a proximate cause of 
the injury. The defendant’s negligence need not be the 
sole cause. Several causes may concur to produce an in¬ 
jury. In that event, each cause is a proximate cause of 
the injury. 

Now, the specific charge of negligence in this case is 
that while the mother of this deceased baby was on the 
delivery table in the delivery room of National Homeo¬ 
pathic Hospital, the baby was born and fell from the 
mother’s body through an opening in the delivery table 
to the floor, and that as a result of the fall the baby 
sustained a head injury which caused the baby’s death 
three days later. 

It is admitted that the baby was born in National 
Homeopathic Hospital and that he fell from his mother’s 
body during delivery through an opening in the delivery 
table to the floor while his mother was reclining on the 
table. The defendant admits these facts. 

The plaintiff claims that the hospital employees were 
negligent in failing to furnish adequate care, and in 
failing to protect the opening in the table. The defendant 
denies negligence, and it also denies that the child’s death 
was due to this fall. 

On the question of the contention that the hospital 
employees were negligent, and that the fall of the 
167 baby through the opening in the table to the floor 
was due to that negligence, there is testimony of 
the nurse, Mrs. Jessie Wolverton, who was attending the 
mother at the time of the injury, and who stated that 
ordinarily precaution is taken to fill in the hole in the 
table with bedding in order to prevent the child, when the 
child is bom, from falling through the hole. She ad- 
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mitted that in this instance the hole was not properly 
filled in. 

Dr. Notes, of the hospital staff, also testified that ordi¬ 
narily the practice is to cover this hole partially, to a 
sufficient extent not to let the baby, when it is born, fall 
through the hole. 

On the question of the cause of death, the plaintiff 
called as an expert witness one Dr. Lambros, a brain 
specialist, who expressed it as his opinion that the cause 
of the child’s death was the blow on the child’s head. 

On the other hand, Dr. Geschickter, of Georgetown Hos¬ 
pital, testified that it was conjectural whether the blow 
on the head was the cause of death. It is for you, ladies 
and gentlemen of the jury, to decide what the facts are. 

The law governing hospitals in this respect is as fol¬ 
lows : It is the duty of a hospital, through its employees, 
to exercise ordinary and reasonable care and caution to 
prevent injury to a patient, or, in the case of childbirth, 
to the patient’s child as well. Ordinary and reason- 
16S able care and caution is that degree of care, atten¬ 
tion, or exertion which, under the circumstances of 
the case, a person of reasonable prudence and discretion 
would use in reference to the matter involved. Failure by 
a hospital or its employees to exercise such care is negli¬ 
gence, and if such negligence is the proximate cause of 
the injury, the hospital is liable for the damages sustained 
thereby. 

It is for you to decide whether, on the facts of this 
case, the hospital should be deemed negligent, and if so, 
whether the negligence was the proximate cause of the 
child’s death. If, on either of these two issues, you find 
in favor of the defendant, then, of course, your verdict 
will be for the defendant. On the other hand, if you 
determine these two issues in favor of the plaintiff and 
against the hospital, then your verdict must be for the 
plaintiff for a specific sum of money, which would con- 
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stitute the amount of damages which, in your judgment 
and your discretion, you find that the plaintiff has sus¬ 
tained as a result of the death of the baby. 

Now, the law is that damages for death must be limited 
to damages of a pecuniary nature; that is, to the financial 
or money loss sustained as a result of the death. In ac¬ 
tions to recover damages for death, unlike actions to re¬ 
cover damages for personal injuries, the law does not 
compensate for grief, for mental suffering, for 
169 mental anguish, caused by the death of a member 
of one’s family or other relative. The theory of 
the law is that such matters cannot be paid for in money. 
The law therefore limits recoveries for death to such 
sums as will fairly and reasonably compensate members of 
the family of the deceased for any financial loss sustained 
by reason of the death. 

The first item of financial loss to be considered is the 
amount of actual expense; that is, the medical and hos¬ 
pital bills and funeral expenses. These two items aggre¬ 
gate in this case, $131.45. 

Further, the plaintiff, the father of the child, is entitled 
to recover the value of the child’s services during the 
child’s minority, had the child lived, and such further 
sum as the father might properly have received from the 
deceased if the deceased had lived, less the cost that 
would have been incurred in bringing up the child. This 
rule is based on the theory that the father is entitled to 
the services and to the earnings of a child during the 
child’s minority, and also may expect a contribution from 
him thereafter if needed. 

The amount of damages to be awarded must be based 
largely on the good sense and sound judgment of the 
jury, because that cannot be computed by any mathe¬ 
matical formula; and the amount must be based on 
170 all the facts and circumstances of the case, involv¬ 
ing such matters as the age of the child at the time 
of his death; the age and financial standing of the par- 
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ents; the life expectancy of the child and of the parents 
under the mortality tables as of the date of the child’s 
death; and other similar considerations. 

In conclusion, ladies and gentlemen of the jury, your 
verdict must be either for the plaintiff, for a specific sum 
of money along the lines I have indicated, or for the 
defendant. As, of course, you are aware, your verdict 
must be reached by unanimous vote. 

And let me give you one parting word; bear this in 
mind: You must approach the issues in this case as prac¬ 
tical persons, in the same manner in which you would ap¬ 
proach any important matter that you have occasion to 
determine in the course of your everyday life. Use the 
same practical approach, the same ordinary common 
sense, the same practical intelligence, in approaching the 
issues of this case, as you would employ in determining 
any important matter that you have occasion to decide in 
the course of your own affairs. 

Are there any objections or requests? 

MR. BRESS: No objection. 

MR. DOHERTY: May I approach the bench ? 

THE COURT: *Yes. 

171 (Thereupon, a conference was had at the bench, 
as follows: 

MR. DOHERTY: In Your Honor’s reference to Dr. 
Geschickter’s statement, as I recall Dr. Geschickter said 
cause of death was mucus or pneumonia in the lung. 

THE COURT: I asked the doctor whether he could 
express an opinion whether or not the blow on the head 
was the cause of death, and he said that was conjectural. 

MR. BRESS: That is correct. 

(End of bench conference.) 

THE COURT: Ladies and gentlemen of the jury, you 
may now retire. Upon reaching the jury room you will 
first select a foreman amongst yourselves who will preside 
over your deliberations and who will speak for you in 
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returning your verdict. You may then proceed to reach 
your decision. 

Follow the marshal. 

(Thereupon, at 3:15 p.m., the jury retired.) 

(At 4:00 p.m. of the same day the jury returned a ver¬ 
dict for the plaintiff in the amount of $17,000. At the 
request of Mr. Doherty, the jury was polled, and each 
juror stated that his or her individual verdict was for 
the plaintiff in the amount of $17,000.) 

THE COURT: Ladies and gentlemen of the jury, the 
Court wishes to thank you for the time and the 
172 attention that you have given to this case, and for 
the intelligent consideration that you have accorded 

to it. 

(Thereupon, the jury w T as excused.) 

THE COURT: Will counsel please come to the bench. 

(Thereupon, the following conference was had at the 
bench: 

THE COURT: While I have no doubt of the fact that 
the jury was conscientious and that it was intelligent— 
this was a high-grade jury—I am nevertheless inclined to 
the view that their verdict was excessive in amount. I 
am not going to act upon my impression now, and it is 
a tentative impression only, and it is subject to convic¬ 
tion: I am always subject to conviction. 

If you are so inclined, T will entertain a motion for 
new trial on the ground the verdict was excessive, or you 
may consent to a remittitur. If you make such a motion, 
I would find it helpful if counsel for both sides will get 
cases indicating what amounts have been sustained in 
like cases involving wrongful death of a baby; it doesn’t 
have to be a three-dav old baby, but a babe in arms. 

MR. DOHERTY: Yes, Your Honor. 

THE COURT: My cursory examination leads me to 
believe that the highest verdict that has been sustained 
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in a death case involving a baby was $8,000, but 
173 my search has not been exhaustive. I had my law 
clerk make a search overnight, and he found one 
case where- a $10,000 verdict was found excessive, and 
one for $8,000 was found all right. That was not in this 
district. 

MR. BRESS: When we submit our memorandum, do 
you want arguments on the effect of inflation on the value 
of the dollar? 

THE COURT: You don’t have to prove that. I will 
take that in consideration. 

• • • t 


174 Statement of the Court Following Argument 
on. Defendant’s Motion for New Trial 
February 18, 1952. 

THE COURT: Of course, Mr. Doherty, you have been 
handicapped by the attitude of your client. If the hos¬ 
pital staff had come into this Court with bowed heads 
and said “Mea culpa, mea culpa,” it would have been a 
different proposition. I was amazed, and no doubt the 
jury was, at the callous attitude displayed by the two 
hospital doctors and the two hospital nurses who testified 
in behalf of the defendant. One of them even said that 
a woman in the last stages of labor was uncooperative 
because she screamed and squirmed. 

They spoke of the child as though a little animal had 
died. To them the child did not seem to be a human 
being. It was an amazing spectable to me, because this 
is a case of the grossest and most culpable kind of negli¬ 
gence, and the indifferent and callous attitude displayed 
by the hospital staff no doubt contributed to the verdict. 

That is where you were handicapped, because, after all, 
counsel can do no more than his client enables him to do. 
I think an -element of righteous indignation entered into 
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the verdict, and righteous indignation is frequently a 
commendable attitude. 

MR. DOHERTY: Not in a negligence case, Your 
Honor, I don’t think that is true. These people 

175 were delivering children all the time. 

THE COURT: They didn’t do it on purpose, 
of course, but instead of doing their best to show regret, 
and showing sympathy with the mother, they claimed the 
mother was being uncooperative because she screamed and 
squirmed. That was one of the worst exhibitions I ever 
saw, and I am sure if you had known that is what they 
were going to say, you would have stopped it, but of 
course you were taken by surprise too. 

MR. DOHERTY: I don’t think they meant it, Your 
Honor. The nurse was so nervous she was afraid to 
talk. She actually didn’t know what happened. 

THE COURT: They forgot to pad the opening with 
rubber padding, as was the practice. She admitted that. 

MR. DOHERTY: No. The doctor was not there when 
it happened. The doctor supposed to deliver the child' 
had come into the room, looked in, and it w^as his obliga¬ 
tion to deliver the child. Our obligation was to bring the 
mother in the room and do the best we could. I am not 
arguing that now. I am arguing cause of death, and the 
question of the mortality table being introduced without 
showing the child was in good health at the time, or 
something to indicate that had not this fall occurred the 
child would have lived for sometime. 

Going to the table, perhaps the jury had the im- 

176 pression from the opening and closing statements 
of counsel for plaintiff, that the equipment was not 

proper. 

THE COURT: I excluded the attempt on the part of 
Mr. Bress to show’ that the table was not the most modern 
used, because no claim of negligence was made in the 
pleadings or at pretrial as to the type of table used. 
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MB. DOHERTY: No, Your Honor, you didn’t stop 
him. You stopped me. 

THE COURT: I stopped both of you. 

MR. DOHERTY: He made the statement as to what 
he intended to prove, and I started to show the type, and 
I was stopped by Your Honor. 

MR. BRESS: Your Honor is correct that you stopped 
me on examination of witnesses to prove whether the 
table was the right kind or wrong kind, then Mr. Do¬ 
herty went into it and we had a colloquy and I said I 
was perfectly willing to meet that issue. I had pictures of 
all modern equipment. But Your Honor ruled there was 
no claim of negligence as to the type of table, but there 
was negligence in not keeping the opening in the table 
covered. That is the way it was disposed of. 

THE COURT: The only point I would like to hear 
you on is the amount of the verdict. . . . The only ques¬ 
tion is whether it is so excessive as to shock the conscience 
or as to be the result of passion and prejudice. So 
177 far as shocking the conscience is concerned, I will 
say it does not shock my conscience. 

I am not going to decide the matter from the bench. 
T will state my views in writing within the next few days. 
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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

In an action to recover damages for alleged negligence 
on the part of the defendant hospital in the delivery- 
room, during the birth of plaintiff’s decedent, alleged to 
have caused the death of the child when only three days 
old, the questions presented are: 

Whether the Trial Court was in error in refusing to 
enter judgment for the defendant because of the failure 
of the appellee to produce evidence of negligence on the 
part of the appellant and that death was caused by 
reason of the negligence of the appellant. 

Whether the Court erred in its instruction to the jury 
on the question of damages and whether it should have 
limited a recovery, if any, to the actual expenses proven. 

What limitation is placed upon the Trial Judge in his 
comments covering the testimony in his instruction to the 
jury. 

Whether the Trial Court erred in its admission of cer¬ 
tain evidence over the objection of the appellant which 
was prejudicial to it. 

Whether the Court erred in sustaining appellee’s ob¬ 
jections to certain evidence offered on behalf of the 
appellant. 
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The action was commenced by a complaint filed by 
Warner H. Hord, Administrator of the Estate of James 
E. Hord, deceased, against National Homeopathic Hos¬ 
pital, a Corporation, claiming damages for the wrongful 
death of James E. Hord, deceased, by reason of the 
alleged negligence of the defendant in the operation of 
its hospital. 

Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11, and Section 501, 
Title 20 of the 1940 Edition of the Code for the District 
of Columbia, and on this Court by Section 1291, Title 28, 
United States Code. 

STATEMENT OF THE CASE 

This is an action for damages growing out of the death 
of James E. Hord at the age of three (3) days. It w’as 
alleged that death was caused bv a fall at his birth and 
brought about by the negligence of the defendant. It was 
further alleged that the parents were the sole heirs and sus¬ 
tained substantial pecuniary loss by reason of the death 
of the infant (J. A. 2A-3A). 

Counsel for the plaintiff in his opening statement to 
the jury said, among other things, that Mrs. Hord, prior 
to the birth of the infant, was lying on a table of an 
antiquated type which had a hole about in the middle 
of the table and while lying on the table, unattended by 
anyone except one nurse standing there, the baby came 
and fell through the hole on the table to the floor striking 
his head on a metal bucket on the floor (J. A. 9A-10A). 

Doris G. Hord, called as a witness for the plaintiff, 
stated that she was the wdfe of Warner H. Hord and that 
they had three (3) sons, aged 17^2, 9 and 7; that she 
went to the defendant hospital on September 29, 1949, 
for a delivery on the advice of her doctor; that about 
10:30 on September 30th she was brought to the delivery 




3 


✓ 


room and was being administered the anesthetic as the 
baby came; that she was not aware of anyone assisting 
her at the time and heard the words “doctor” and 
“clamp the cord”; that she understood that the child 
was removed to Georgetown University Hospital the fol¬ 
lowing morning (J. A. 11A-16A). 

The witness testified, over objection of'the defendant, 
that had the child lived he would have assisted in the 
rendition of services to she and Mr. Hord and being 
the youngest he w’ould be helping more than the others; 
that there was an atmosphere of love and affection in the 
house (J. A. 19A). 

On cross-examination, she stated that Dr. A. P. Heath 
was her doctor and on his death Dr. Irey took over her 
care during the pregnancy and sent her to the hospital. 
She stated that there was a nurse shackling her arms 
when the baby came and her legs had been crossed by 
the nurses; that she was conscious when the baby came 
and had asked about Dr. Irey. Mrs. Hord was then 
asked if she really desired to have the additional child 
and, on objection by counsel for the plaintiff, it was 
stated at the bench that counsel for the defendant wanted 
to lay a foundation for showing that- the witness did 
not want the child and that she had wanted it taken 
from her and the objection was sustained (J. A. 20A- 
22A). 

Warner H. Hord, called as a witness for the plaintiff, 
stated that he was Administrator of the Estate of James 
E. Hord, and employed by the Civil Aeronautics Board 
as the chief of accounting and statistics division at a 
salary of $11,550.00 a year; that he has a Civil Service 
status and is the sole support of his family; that he 
and Mrs. Hord are college graduates; that it costs him 
about $125.00 monthly for food for his family when the 
child was born and this increased to $150.00 a month. 







4 


or about $30.00 a month for each and that clothing for 
the additional child would cost $30.00 a year, including 
shoes (J. A. 23A-27A). 

Over the objection of counsel for the defendant, the 
witness was permitted to testify that he had lost an ex¬ 
emption from his income tax by reason of the death of 
the child and it would have reduced his tax between 
$170.00 and $175.00 (J. A. 28A). 

The witness stated that in raising the child that he 
would follow a similar plan of education that existed 
for the three (3) living boys and would expect the child 
to go to college. 

Over objection of counsel for the defendant, the wit¬ 
ness was allowed to testify that he would be sixty-six 
(66) w'hen the boy reached twenty-one (21). He was also 
permitted to testify, over objection of counsel for the 
defendant, that he was having some difficulty with his 
hearing (J. A. 30A). 

The witness stated that he saw the child the day it 
was bom and that it had a bruise above its left eye 
about the size of the end of your finger; that he agreed 
to the moving of the child to Georgetown University 
Hospital and that it died two days later and stated that 
his expenses were $88.95 with the Georgetown Hospital 
and $42.50 for the burial expense, totalling $131.45 
(J. A. 31A-33A). 

Dr. Vasilios S. Lambros, called as a witness on behalf 
of the plaintiff, stated that he saw the child on October 
6th at the DeVol Funeral Home and that he observed 
a contusion on the left forehead backwards in front of 
the ear measuring two and three-quarter inches in diam¬ 
eter. He stated further that he examined the brain of 
the child on October 19, 1949, and vras permitted to 
testify, over objection of counsel for the defendant, what 
he found in the brain on his examination. The objection 
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was on the ground that the brain had been through a 
number of hands at the time it was seen by the witness 
(J. A. 34A-37A). 

The witness was permitted to testify, over objection, 
that the cause of the child’s death was the blow to the 
head (J. A. 38A). 

The witness was also permitted to answer a hypotheti¬ 
cal question assuming that the child had fallen and 
struck a pail on the floor, whether a blow sustained in 
that manner could cause the condition which produced 
death and the witness answered in the affirmative 
(J. A. 39A). 

There was allowed in evidence, over the objection of 
counsel for the defendant, the mortality tables for the 
child and for the mother and father (J. A. 45A-48A). 

Dr. Charles F. Geschickter, called as a witness on 
behalf of the plaintiff, stated that he was a physician 
licensed to practice since 1928, and a Professor of 
Pathology and Director of the Department of Pathology 
at Georgetown University Hospital. On examination by 
counsel for the defendant he stated that a post mortem 
examination had been performed on the child and that 
he examined the brain himself and that he made a report 
of the result of the post mortem examination and that 
the immediate cause of death was asphyxia, which is a 
respiratory failure, and in answer to a question by the 
Court stated that the child suffocated. The child stopped 
breathing, couldn’t keep breathing, the respiratory ap¬ 
paratus failed. The witness stated that the child’s lungs 
contained mucus that had been aspirated and helped plug 
the air passage. This effect or finding was associated 
with areas in the lung that were not expanded, but col¬ 
lapsed, and didn’t contain air, so the child’s lungs showed 
mucus plugging and collapse of some of the air spaces. 
This is the immediate cause of the failure to go on 
breathing. That goes behind the immediate cause of 
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death to the corresponding conditions of the lungs and 
it is called aspiration bronchial pneumonia; that the 
child had no fracture either by autopsy or X-ray (J. A. 
52A-54A). 

Counsel for the plaintiff was permitted to cross-exam¬ 
ine the doctor and the witness stated that even after the 
child stopped breathing the heart continued to beat for 
some time and that it was all recorded in the records. 
The witness stated that the record showed no secondary 
cause of death but it did show secondary findings but 
with no statement as to what relation that bore to the 
cause of the death. The witness stated that he found 
cerebral edema in the child’s brain wdiich was an abnor¬ 
mal accumulation of fluid in amongst the brain cells and 
that he found hemorrhages in the cerebral area and 
thrombosis or blood clots in the brain (J. A. 54A-55A). 

On re-cross examination by counsel for the defendant, 
the witness testified that during the birth of a child 
hemorrhages in the brain occur in an appreciable per¬ 
centage of deliveries, due to the passage of the child’s 
head down the tight birth canal (J. A. 56A). 

The Court asked the witness whether cerebral edema 
and thrombosis in the brain brought about the death of 
the child or not and the witness stated: 

“That cannot be answered in a positive w’av, be¬ 
cause it is a modern conclusion that a number of 
children whom vre call spastic—funds are being 
raised to help those children—that they have such 
conditions in their brain following birth or during 
birth and immediately thereafter, and that they are 
troubled and they go around and can’t control their 
movements and have to be fed. There are indi¬ 
viduals who live, and live to old age, who have just 
this type of injury. 

THE COUKT: Is there anything to indicate this 
child was spastic? 

THE WITNESS: The report of the neurological 
examination states that the child was spastic. 
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THE COURT: Could that spastic condition have 
been brought about by a blow on the head at the 
time of birth? 

THE WITNESS: It is conceivable that that 
might be so, too. 

THE COURT: If the child sustained a blow on 
the head at the time of birth, can you give an opin¬ 
ion as to whether that blow on the head would be 
the cause of death? 

THE WITNESS: It would be conjectural from 
the findings.” (J. A. 57A-58A). 

At the close of the testimony on behalf of the plain¬ 
tiff, counsel for the defendant moved for a directed 
verdict on the ground that there was no evidence of 
negligence and no evidence that the fall caused the 
death of the child, which was denied (J. A. 59A). 

Jessie G. Wolverton, called as a witness for the de¬ 
fendant, stated that she was a nurse and the assistant 
superintendent at the National Homeopathic Hospital 
and was in the delivery room at the time Mrs. Hord 
delivered the child, and that she had helped place Mrs. 
Hord on the delivery table and that Dr. Robert Irey 
was Mrs. Hord’s doctor and he was to deliver the child. 
She stated that the delivery table looked like a bed 
about thirty inches high and had a mattress in two sec¬ 
tions, the top part being longer than the bottom part 
of it; that the foot part of the table could be dropped 
down and between these two parts there is an opening 
which is for drainage (J. A. 61A-62A). 

On cross-examination she was asked whether the de¬ 
livery table was an old table and she replied that she 
didn’t know when it was bought. She stated further that 
the hole was not completely filled in at the time the baby 
arrived; that the child had an abrasion over its left 
eye and it did not extend over the left ear. She stated 
that she thoroughly examined the baby (J. A. 63A-65A). 
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Dr. Bernard Notes, called as a witness for the de¬ 
fendant, stated that he was the chief obstetrician since 
1934 and that Dr. Robert Irey was Mrs. Hord’s physician 
for the purpose of delivery. He was present when Mrs. 
Hord was brought to the delivery room and since he was 
the chief obstetrician he felt a responsibility to stand 
by and when Dr. Irey came off the elevator he told 
him to hurry; that Dr. Irey went down to the delivery 
room and looked in (J. A. 67A-68A). 

The witness was asked to describe the type of equip¬ 
ment in the delivery room and how it compared with 
equipment in other hospitals and the Court refused te 
permit the defendant to show that the equipment in the 
delivery room was most modern equipment (J. A. 68 A- 
69A). 

The witness stated that the delivery table had a hinged 
lower portion where the patient’s feet are that is con¬ 
nected with the main part of the table. That hinge can 
go up and down. It goes down when the patient’s legs 
are put in stirrups for the delivery of the baby and 
between these two parts there is some separation and 
when the bag of water ruptures the patient expels the 
fluid into the basin. Over objection of counsel for the 
plaintiff, the witness was not allowed to answer the 
question as to whether everything was being done by 
the nurses that could be done and whether or not the 
table was properly in shape when he looked in. The 
witness stated that there are always rubber-covered pads 
or mattresses on the table and that the pad doesn’t cover 
the opening completely. The two pads are adjacent but 
there is not an absolute cover and that if a person on 
the table is excited and moves quite freely there is noth¬ 
ing to prevent her from pushing the mattress from the 
other end of the table. The witness stated that the 
doctor was supposed to deliver the baby and the doctor 
was there before the baby was expelled from the mother 
(J. A. 71A-72A). 
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Dr. John A. Swartwout, called as a witness for the 
defendant, stated that he was a practicing physician and 
that he specialized in anesthetics and had been chief of 
anesthetics at the defendant hospital since 1937, and that 
he gave the anesthetic to Mrs. Hord. The doctor was 
asked whether or not the delivery table was in order 
or properly arranged and the Court sustained the ob¬ 
jection of counsel for the plaintiff (J.A. 74A). 

The witness stated that Mrs. Hord was unconscious 
at the time the baby was delivered and that Dr. Irey 
came to the door before he started to give the anesthetic 
to Mrs. Hord (J.A. 75A). 

Dr. Robert B. Irey, called as a witness for the de¬ 
fendant, stated that he had been a practicing physician 
for three years and stated that he had not treated 
Mrs. Hord prior to that day but that she had been 
treated by his brother, Dr. Hugh W. Irey, and that 
he was to deliver the child; that he came to the de¬ 
livery room and Mrs. Hord was just being placed on 
the delivery table by the nurses in charge and the 
anesthetist, and that Mrs. Hord was lying on the table 
with her knees up and one of the nurses was with her 
and he immediately turned around and went to the 
doctors 1 room (J. A. 86A). 

Counsel for the plaintiff offered in evidence and read 
to the jury the death certificate covering the death of 
the infant, which showed that he lived two days and 
sixteen hours and died on October 3, 1949, and that the 
disease or condition directly leading to death was 
“respiratory failure”. 

At the close of all the testimony, counsel for the de¬ 
fendant moved for a directed verdict and with the state¬ 
ment that the most that could be shown in damages would 
be the actual damages that had been proved and that 
anything else would be a matter of conjecture. This 
motion was denied (J. A. 89A). 
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Plaintiff’s fourth prayer (J. A. 5A) was granted in 
substance, over the objection of counsel for the de¬ 
fendant, that according to the testimony of the parents 
the child would necessarily not do any work until after 
he was twenty-one years of age. The Court agreed as 
to that statement hut stated that he felt that the limita¬ 
tion to the minority of the child is not sound because 
parents may receive support in their old age from a 
child who is far passed his minority, and counsel for 
the defendant stated that where a child lives to eighteen 
months there is something to go on (J. A. 81 A). The 
Court did state something concerning his views as to 
the amount of damages (J. A. 82A). 

Counsel for the defendant objected to plaintiff’s 
prayer No. 5 (J. A. 5A) and it was granted in sub¬ 
stance over the objection of counsel for the defendant. 

The Court granted the last sentence of instruction 
No. 7 (J. A. 5A), over the objection of counsel for the 
defendant, and then stated that he vrould instruct the 
jury as to the damages covering the actual expenses of 
the hospital, medical and burial and further that the 
plaintiff would be entitled to recover such sum as the 
father might properly have received from the deceased 
if the deceased had lived to maturity, less the cost that 
would have been incurred in bringing up the child and 
that the amount awarded must be in the good judgment 
of the jury. Counsel for the defendant stated that the 
instruction went further than he thought it should and 
stated that he objected to the Court’s instruction on the 
further ground that there was no evidence to support 
such a finding and it was purely conjectural, and the 
Court replied that there was a great deal of merit in 
what was said by counsel for the defendant and that is 
why he would give serious consideration to any applica¬ 
tion made if the verdict was very large. Counsel for 
the defendant stated that the evidence was speculative 
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and the Court stated “Of course it is speculative. That 
is what may have to bother me” (J. A. 83A-84A). 

The Court instructed the jury on damages in accord¬ 
ance with the statements previously mentioned and in 
addition thereto in referring to the cause of death re¬ 
ferred to the testimony of Dr. Lambros who expressed 
as his opinion that the cause of the child’s death was the 
blow on the child’s head. The Court further stated to 
the jury that Dr. Geschickter testified that it was con¬ 
jectural whether the blow on the head was the cause of 
death and that it was for the jury to decide what the 
facts were (J. A. 93A). 

At the close of the Court’s instruction to the jury, 
counsel for the defendant called the Court’s attention to 
its reference to Dr. Geschickter’s statement and stated 
that Dr. Geschickter had said that the cause of death 
was mucus or pneumonia in the lung (J. A. 95A). 

After the return of the jury the Court called counsel 
to the bench and stated that he was inclined to the view 
that the verdict was excessive and stated that he would 
entertain a motion for a new trial on the ground that 
the verdict was excessive (J. A. 96A), and a motion to 
set aside the judgment and to enter judgment for the 
defendant and/or grant a new trial was filed, not only 
on the ground that the verdict was excessive but on a 
number of other grounds (J. A. 7A-8A), and after argu¬ 
ment on the motion the Court expressed himself in a 
much different way then at the close of the taking of the 
testimony and stated that he thought that an element 
of righteous indignation entered into the verdict and 
that righteous indignation is frequently a commendable 
attitude. The Court denied the motion to set aside the 
judgment and enter judgment for the defendant and the 
motion for a new trial and an appeal was noted by the 
defendant (J. A. 8A). 
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STATEMENT OF POINTS 

1. The Court erred in denying defendant’s motions to 
enter judgment for the defendant. 

2. The Court erred in its instruction as to damages 
and in granting plaintiff’s prayers 4, 5 and 7, in sub¬ 
stance, over the objection of the defendant. 

3. The Court erred in referring to the testimony and 
in not fully and correctly stating the testimony re¬ 
ferred to. 

4. The Court erred in refusing the defendant the 
right to examine Mrs. Hord concerning her desire to 
have the baby. 

5. The Court erred in refusing to permit the de¬ 
fendant to produce testimony concerning the type of 
delivery table and in refusing to permit the defendant 
to produce evidence concerning the condition surround¬ 
ing the delivery room at the time of birth. 

6. The Court erred in permitting the plaintiff to in¬ 
troduce evidence, over its objection, as to his loss of 
tax exemption, hearing difficulty and mortality tables. 

7. The Court erred in permitting Mrs. Hord to testify 
about what help the child would give and in permitting 
Dr. Lambros to testify concerning the conditions found 
in the brain of the child and his opinion covering the 
result of the fall. 

SUMMARY OF ARGUMENT 

The evidence presented on behalf of the plaintiff was 
insufficient, as a matter of law, to show that the de¬ 
fendant was negligent and that death was caused by the 
fall and the Court should have directed a verdict for 
the defendant at the close of all the evidence or, in any 
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event, should have granted defendant’s motion to set 
aside the verdict and enter judgment for the defendant. 

There was no evidence of any kind to sustain the 
Court’s instruction as to substantial damages and the 
Court’s instruction should have been that in the event 
of a finding in favor of the plaintiff the judgment should 
be $131.45. 

The defendant should have been permitted to cross- 
examine Mrs. Hord relative to her desire to have an 
abortion performed after the child was conceived. 

The defendant should have been permitted to produce 
testimony showing the type of delivery table used and 
whether it was in accord with the type used in modem 
hospitals. The defendant should have been permitted 
to produce testimony that the nurses, at the time of 
delivery, were doing everything that could be done on 
behalf of Mrs. Hord and the Court’s action in refusing 
to permit the defendant to cover these points hurt it 
very materially before the jury. 

The plaintiff was permitted to introduce evidence as 
to the loss of his tax exemption by reason of the death 
of the baby; that he was having hearing difficulties and 
that possibly when the child reached twenty-one it would 
be necessary for the infant to support him and allowed 
to introduce the mortality tables covering a spastic 
child. The plaintiff was also permitted to introduce 
testimony covering the help that the child would give 
in the household and allowed to introduce the testimony 
of Dr. Lambros relative to his examination of the child’s 
brain and his opinion that the fall caused the death of 
the child. All this testimony was a matter of specula¬ 
tion and conjecture and should not have been permitted 
by the Court and the defendant was substantially dam¬ 
aged by reason of the admission of this testimony. 
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The Court in its instruction to the jury discussed 
various parts of the evidence and in discussing the 
cause of death he failed to give a full, complete and 
accurate statement as to the cause of death as testified 
to by Dr. Lambros and Dr. Geschickter and the action 
of the Trial Judge in this respect was substantially 
harmful to the defendant. 

ARGUMENT 

The Court Erred in Refusing to Direct the Entry of 
Judgment for the Defendant 

The defendant has never questioned the fact that the 
child fell at birth but it has always contended that the 
fall was not caused by its negligence, and that death wras 
not caused by the fall and it is now submitted that the 
plaintiff failed to produce sufficient evidence to permit 
the matter to go to the jury on either or both of these 
points. 

The testimony of Dr. Lambros was that he saw the 
baby on October 6, 1949, at the DeVol Funeral Home 
and described a bruise far in excess of anything seen 
by any other witness who attended the child in its life¬ 
time. On October 19, 1949, he saw a part of the brain 
of the child that had been taken out of its body at a 
post mortem examination and it was his opinion that 
death was caused by the blow on the child’s head 
(J. A. 38A). 

The testimony of Dr. Geschickter, Professor of Pathol¬ 
ogy and Director of the Department of Pathology at 
Georgetown University Hospital, and produced by the 
plaintiff, was that a post mortem examination was per¬ 
formed, and we must assume that it was performed with 
the consent of the parents, and that the cause of death 
wras respiratory failure; that the child’s lung contained 
mucus that had been aspirated and it is called aspira- 
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tion bronchial pneumonia; that there were no fractures 
shown either on the post mortem examination or by 
X-ray. The doctor admitted that they had found cerebral 
edema in the child’s brain and stated that hemorrhages 
in the brain occur in an appreciable percentage of de¬ 
liveries due to the passage of the child’s head down the 
tight birth canal. He stated also that the child was 
spastic and that such a child might live for a long period 
of time but that they are troubled and cannot control 
their movements and must be fed (J. A. 56A-58A). 

In addition to the testimony of Dr. Lambros and Dr. 
Geschickter, the plaintiff produced the death certificate 
which disclosed that the disease or condition directly 
leading to death was respiratory failure. 

All the testimony disclosed that it was the duty of 
Dr. Irev to attend at the birth of the child. He was the 
private doctor hired for that purpose. If there was any 
obligation whatever on the part of the hospital to de¬ 
liver the child that obligation, by reason of his contract 
with the patient, was taken over by Dr. Irey. Mrs. 
Hord was placed on the delivery table and was there 
at the time of the arrival of Dr. Irey before the birth 
of the child. There is nothing in the record that would 
indicate that the child would not have slid off the mat¬ 
tress on the table if it had not gone through the hole 
in the table. 

We have a situation where one of plaintiff’s witnesses, 
who only examined the brain, says that death could be 
caused by the fall. There was no testimony concerning 
a fracture and the condition found by Dr. Lambros, by 
the testimony of another physician, occurred in an ap¬ 
preciable percentage of deliveries. 

On the other hand, Dr. Geschickter, who was present 
at the post mortem examination and who had all of the 
facts and records of the hospital before him and who 
wrote the report of the post mortem examination, stated 
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definitely that actually death was caused by aspiration 
bronchial pneumonia. The only record shown Dr. Lam- 
bros was the record at Homeopathic Hospital where the 
child remained only a few hours. Dr. Lambros did not 
have the advantage of the records at Georgetown Uni¬ 
versity Hospital where the child spent most of its short 
life. The death certificate definitely stated that death 
w’as caused by respiratory failure. 

It is the contention of the defendant that plaintiff had 
produced the actual known cause of death, which wras 
respiratory failure, and that the opinion of Dr. Lambros 
should have been ignored. In any event, conceding that 
the testimony of Dr. Lambros was properly considered, 
it left the testimony w’here the jury would have to specu¬ 
late or accept one of two inconsistent and equally prob¬ 
able causes of death and under such circumstances the 
plaintiff had failed to show the cause of death and the 
Court should have directed a verdict for the defendant. 

In the case of Capital Transit Company v. Gamble, 82 
IT. S. App. D. C. 57, 160 Fed. (2d) 283, the Court, at 
page 284, made the following statement: 

“We are of opinion that the evidence adduced by 
plaintiffs, considered with all the inferences which 
justifiably can be drawn from it in their favor, is 
not sufficient to properly support a verdict for 
them. ‘When a plaintiff produces evidence that is 
consistent with an hypothesis that the defendant is 
not negligent, and also with one that he is, his proof 
tends to establish neither.’ ” 

In Somogyi v. Cincinnati, N. 0. & T. P. Ry. Co., 101 
Fed. Rep. (2d) 4S0, the Court, at page 481, made the 
following statement: 

“When proofs are such that two or more reason¬ 
able inferences may be drawn from the known facts 
in respect to negligence, or that the negligence was 
proximately the cause of an injury, they present no 
more than a choice of probabilities, and the plaintiff 
must fail, since the burden of proof is on him*” 
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In the case of Dayton Venter & Dumber Mills v. Cin¬ 
cinnati, N. 0. & T. P. Ry. Co ., 132 Fed. (2d) 222, the 
Court, at page 223, made the following statement: 

“Extended discussion of the evidence seems un¬ 
necessary. From the most favorable viewpoint of 
appellant’s evidence, there was nothing to submit to 
the jury except a choice of probabilities. Evidence 
which presents no more than a choice of probabili¬ 
ties is not deemed substantial enongh to warrant 
the submission of a case to the jury. Liability can¬ 
not be predicated upon mere conjecture or specula¬ 
tion as to the proximate cause of damage.” 

The burden was on the plaintiff to show, among other 
things, that death was caused by the fall. Plaintiff has 
produced, at most, a probability that the fall caused 
death. The plaintiff has produced other records clearly 
showing the cause of death and that it was not caused 
by the fall. In the case of Carmody v. Capital Traction 
Company, 43. App. D. C. 245, the Court, at page 253, 
made the following pertinent statement: 

“The general burden is on the plaintiff of estab¬ 
lishing her whole case by a preponderance of the 
evidence to the satisfaction of the jury. ‘The ques¬ 
tions of evidence that arise in actions for death are, 
for the most part, the same as those that arise in 
ordinary personal injury cases. 

* * # As in other actions, the burden of proof 
is upon the plaintiff to establish his case, including 
the fact that the death was caused by the wrongful 
act or neglect of the defendant, by a preponderance 
of evidence. Tiffany, Death by Wrongful Act, 2d 
ed. 1913, § 189.’ ” 

It is submitted that the plaintiff has failed to produce 
sufficient evidence of either negligence on the part of the 
defendant or that death was caused by the fall to permit 
him to go to a jury and allow the jury to speculate on 
a verdict. The Court should have directed a judgment 
in favor of the defendant. 




18 


The Jury Should Have Been Instructed, in the Event It 
Found in Favor of the Plaintiff, to Confine Its 
Verdict to Actual Damages 

The defendant contended in the Trial Court, and con¬ 
tends here, that if there was, in the opinion of the 
Court, sufficient evidence to go to the jury on negligence 
and the cause of death and that the jury were to render 
a verdict in favor of the plaintiff, that the only verdict 
the plaintiff should have would be for the actual dam¬ 
ages proved. Conceding all the testimony produced by 
plaintiff on the question of damages, including the testi¬ 
mony objected to by the defendant, the only damages 
proven were the out of pocket expenses in the sum of 
$131.45. 

The testimony indicated clearly that had the chila 
lived, and in good health, he would have gone to college 
with very little likelihood that he would have contributed 
anything to plaintiff in excess of the costs incurred for 
his clothes, education and support. The Court conceded 
this in the discussion on the prayers (J. A. SI A), but 
went further and said that it was possible that plaintiff 
would need help after the child reached its majority. 
It was suggested by counsel that this would be specula¬ 
tive and the Court conceded that it was (J. A. 84A). The 
Court stated to the jury that the medical and hospital 
bills totalled $131.45. He instructed the jury that in 
addition the father was entitled to recover the value 
of the child’s services during his minority and such other 
sums as the father might have received from the deceased 
child had he lived (J. A. 94A). There was no evidence of 
any kind to sustain any loss of a pecuniary advantage 
to the parents during the minority of the child and be¬ 
yond majority it was entirely speculative. 

The uncontroverted testimony was that the child was 
spastic. There was nothing to indicate it was caused by 
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any act of the defendant. He would have been a charge 
and a burden upon the plaintiff while he lived and this 
evidence negated any pecuniary loss that might have been 
brought about by his death. 

The only damages recoverable were the pecuniary loss 
sustained by plaintiff. The .jury could not arrive at a 
judgment by speculation or conjecture. They should 
have been given some substantial evidence upon which 
they could have based a verdict. The leading case on 
this subject is the case of Michigan Central Railroad 
Company v. Vreeland, 227 U. S. 59, where the Court, in 
discussing pecuniary loss, at page 70, made the follow¬ 
ing statement: 

“The pecuniary loss is not dependent upon any 
legal liability of the injured person to the bene¬ 
ficiary. That is not the sole test. There must, how¬ 
ever, appear some reasonable expectation of pecu¬ 
niary assistance or support of which they have been 
deprived. Compensation for such loss manifestly 
does not include damages by way of recompense for 
grief or wounded feelings. * * * 

The word ‘pecuniary’ did not appear in Lord 
Campbell’s Act, nor does it appear in our act of 
1908. But the former act and all those which 
follow it have been continuously interpreted as pro¬ 
viding only for compensation for pecuniary loss or 
damage. 

A pecuniary loss or damage must be one which 
can be measured by some standard. It is a term 
employed judicially, ‘not only to express the char¬ 
acter of the loss of the beneficial plaintiff which is 
the foundation of the recovery, but also to dis¬ 
criminate between a material loss 'which is susceptible 
of pecuniary valuation, and that inestimable loss of 
the society and companionship of the deceased rela¬ 
tive upon which, in the nature of things, it is not 
possible to set a pecuniary valuation.’ Patterson, 
Railway Accident Law, 401.” 
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In the case of Wilson v. Consolidated Dressed Beej 
Company, 295 Pa. 168, 145 Atl. SI, where a verdict for 
$3000.00 was returned by the jury for the death of a 
seventeen months old child, the Court, at page 84 of the 
Atlantic Reporter, made the following statement: 

“No complaint is or can be made to the $5000.00. 
allowed the husband for the injuries to his wife. In 
truth, he has already expended more than one-half 
that sum because of such injuries. The $3000.00 for 
the death of the 17 months old child, however, is 
not based on any proof and cannot be sustained. 
The recovery permitted in such case is limited to the 
financial loss sustained. The only evidence here as 
to that is the doctor bill, funeral expenses, etc., 
amounting to $365. In fact, appellees’ counsel 
frankly stated at bar that the situation of the par¬ 
ents was such as to preclude the probability that 
the child, had he lived, wmuld have become a wage- 
earner during his minority. We are mindful of the 
cases which hold that the health of the child and 
the situation in life of the parents may afford proof 
of the probable prospective earnings of a child 
(Loughran v. Thomas Bros. Co., 65 Pa. Super, Ct. 
302; Hammaker v. Watts Twp., 71 Pa. Super, Ct. 
554, 556); but here the situation of the parents is 
admittedly such as to negative the conclusion of any 
earnings. ‘In a negligence case damages are never 
presumed; they must be proven, or at least such 
facts must be established as 'will furnish a basis for 
their assessment according to some definite and legal 
rule.’ Beck v. Baltimore & Ohio R. R. Co., 233 
Pa. 344, 345, 82 A. 466. There can be no recovery 
for items of loss not proved, even in case of action 
for death of a child. (Citing cases). Where a minor 
child is killed, the parent has an undoubted right of 
action for the loss of its services. The trouble in the 
instant case is the entire lack of any proof as to such 
loss, and the admission that there is no probability 
of any.” 

In the case of Moser v. Hand, 81 Fed. (2d) 522, an 
action was filed for the death of a three year old child 
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caused by the negligence of the defendant and the 
Court, in discussing the question of damages, at page 
525, made the following statement: 

“Mississippi decisions are to the effect that, where 
the death of a minor is wrongfully caused, the 
parents of the minor may recover of the wrongdoer 
such amounts as evidence shows they had a reason¬ 
able expectation of receiving from the decedent dur¬ 
ing their respective lives if the survivor had con¬ 
tinued to live. (Citing cases) The record in the in¬ 
stant case contains no evidence furnishing any basis 
for a finding that the decedent’s parents had a rea¬ 
sonable expectation of receiving anything from the 
decedent if he had continued to live. The record 
does not show that there was any evidence on the 
subject. Substantial damages for the loss of a de¬ 
ceased minor’s services are not recoverable by the 
minor’s parents in the absence of evidence of the 
reasonable value of such services. In the absence of 
any such evidence, the above set out parts of the 
court’s instructions to the jury as to the amount 
recoverable by the decedent’s parents on account 
of their loss of decedent’s services was erroneous. 
The judgment is reversed.” 

The testimony produced by the plaintiff was definite 
as to the child being spastic and that it would be a 
burden as long as it lived and there was no evidence 
that the spastic condition was caused by the fall. 

The case of Scherer v. Schlaherg, 18 N. D. 421, 122 
N. W. 1000, is very much in point. The decedent, Frances 
Scherer, was three months old and there was evidence 
that the child was a healthy child up until the time of 
the illness hereinafter described. The doctor prescribed 
a certain type of medicine to be taken as directed and 
the defendant, a druggist, forwarded medicine based 
upon the wrong prescription and the child died. There 
was a judgment for the defendant and the Court made 
the following statement at page 1002: 
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“It is contended that there is no evidence which 
conld have been considered by the jury to furnish a 
measure of pecuniary injury which the father suf¬ 
fered from the death of the child. The rule regard¬ 
ing the measure of damages recoverable by the 
father for the death by wrongful act of a minor 
child seems to be the probable value of the services 
of the child during minority, considering the cost 
of support and maintenance during the early and 
helpless part of its life. (Citing cases) No evi¬ 
dence is presented in the record showing the age of 
the father or the expectancy of his life. This has 
been held to be fatal to recovery by the plaintiff; 
but, as we view the law, it is an immaterial omission 
in this instance. It was a female child only three 
months old. Dr. Taylor testified that it was danger¬ 
ously ill when he called to see it, suffering from 
uremic poisoning. It is obvious that, wfith a female 
child three months old, dangerously ill, the pecuniary 
value of its life during its minority is wholly prob¬ 
lematical and speculative. It is conceded that in 
actions of this nature juries are not confined to the 
consideration of the evidence alone, as they are in 
manv other kinds of actions, but thev mav exercise 
a much wider latitude in applying their own knowl¬ 
edge and experience than would be proper in most 
other cases, but it is apparent that no evidence, no 
knowledge, or experience of the jurors could justify 
them in saying that this child would have lived had 
no mistake been made in the prescription, or that in 
case of its continued life its earning capacity would 
have exceeded the expenditures necessary in its main¬ 
tenance and education. On the contrary, the ex¬ 
perience of mankind in civilized communities war¬ 
rants the conclusion that its net earning capacity 
vrould most likely be a negative quantity. When it 
is impossible to arrive at a verdict except by specu¬ 
lation or surmise, guesswork, or conjecture, the case 
should be taken from the jury.” 

The Court in its memo, which denied defendant’s 
motion to set aside the judgment and enter judgment for 
the defendant and to grant a new trial upon many 
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grounds, among which was that the judgment was ex¬ 
cessive, relied considerably on the case of United States 
Electric Lighting Company v. Sullivan, 22 App. D. C. 
115, but it is submitted that the facts in the instant 
case are entirely different from those contained in the 
Sullivan case and that the jury in that case had some 
substantial evidence upon which to base its judgment 
for pecuniary loss to the father. The Court, in its state¬ 
ment of facts in the Sullivan case, said that Sullivan 
was nineteen years of age and had been practically 
emancipated by the father who consented to his leaving 
his home in Ireland and in attempting to make no con¬ 
tract for his services and had contented himself with 
accepting such sums as the son voluntarily gave him. 
This put the claim for recovery upon substantially the 
same basis as if he had been an adult. His father was 
about sixty years old, living in Ireland, who was very 
ill and unable to do any laboring work and that Sullivan 
in the six months he w~as in Washington had sent his 
father money four or five itmes in sums of ten or fifteen 
dollars each time. The jury had the age and health of 
the father and there was some testimony, to be believed 
by the jury or not, that Sullivan was sending money to 
his father and some evidence upon which the jury could 
logicallv sav that he would continue to send monev for 
some time. We have no evidence in the instant case. 
We have a spastic child with parents in comfortable 
circumstances. There was no evidence capable of being 
shown as to any approximate earnings or any help that 
the child might give to its parents in the future. 

In the case of Smith v. Cissel-, 22 App. D. C. 318, re¬ 
ferred to by the Court in its memo, the child was be¬ 
tween eight and nine years old and apparently there was 
testimony concerning the fact that the child was in good 
health and going to school, and the Court instructed the 
jury in that ease that the jury should allow the father 
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only a fair compensation for the value of the child *s 
services as shown by the evidence by taking into con¬ 
sideration the age, health of the deceased, her capacity 
for labor and the probability of her living to the age 
of majority. In all the cases referred to by the Court 
in its memorandum were cases where the child was 
healthy, bright and the evidence was before the jury 
that in all probability they would continue to remain in 
a healthy condition and that they would arrive at their 
majority. We have no evidence in this case but that 
the child was spastic. There is nothing in the evidence 
to indicate, as in the other cases, that the child would 
be in a position at any time to give any kind of assist¬ 
ance to its parents, financial or otherwise. 

The Court refers to a number of cases in California 
but in that State the jury may take into consideration 
love and affection and are not confined to pecuniary 
loss. In order to recover any pecuniary loss sustained 
after the majority of the individual, the law requires 
evidence to show need and the intent of the child to give 
support, anything else would be speculative. In this 
case there is nothing to indicate that the child would 
ever live to reach majority, there was nothing to indicate 
that the parents would need any assistance after major¬ 
ity and to permit the jury to give a verdict based on 
such evidence would be very improper. 

In the case of Connecticut Railway <€* Lighting Com¬ 
pany v. Palmer, 305 U. S. 493, 59 Supreme Court Rep. 
316, the Court, at page 505, made the following state¬ 
ment: 


“It is well understood that such evidence must 
show damages to reasonable certainty. Mere 
‘plausible anticipation’ does not merit consideration 
nor are flights into the realm of pure speculation 
entitled to be treated as evidence. The determina¬ 
tion of the amount to be allowed as the damages 
will be based on evidence which satisfies the mind. ,, 
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In the case of KarricJc v. Rosslyn Steel & Cement Co., 
58 App. D. C. 89, 25 Fed. (2d) 216, the Court said at 
page 90: 

“The claim in question is speculative only, and 
depends upon contingencies concerning which no re¬ 
liable conclusion can be formed. Moreover, it is 
apparent that the plaintiff’s default was caused in 
part by the delay of Karrick or of others for whom 
the plaintiff was not responsible. 

‘Damages can only be allowed for that which is 
the result of the breach of the contract, or of the 
wrong done. And that which is the result of such 
breach or w T rong cannot be determined by specula¬ 
tion, or argument, or the dependency of one con¬ 
tingency on another.’ ” 

In the case of Central Coal & Coke Co. v. Hartman, 
111 Fed. 96, the Court, in referring to the matter of dam¬ 
ages at page 98, made the following statement: 

“Compensation for the legal injury is the measure 
of recoverable damages. Actual damages only may 
be secured. Those that are speculative, remote, un¬ 
certain, may not form the basis of a lawful judgment. 
The actual damages which will sustain a judgment 
must be established, not by conjectures or unwar¬ 
ranted estimates of -witnesses, but by facts from 
which their existence is logically and legally infer¬ 
able. The speculation, guesses, estimates of wit¬ 
nesses, form no better basis of recovery than the 
speculations of the jury themselves. Facts must be 
proved, data must be given which form a rational 
basis for a reasonably correct estimate of the nature 
of the legal injury and of the amount of the damages 
which resulted from it, before a judgment of recovery 
can be lawfully rendered. These are fundamental 
principles of the law of damages.”. 

The Trial Judge admitted that the evidence wms specu 
lative and were matters of conjecture (J. A. 84A) and 
apparently satisfied that there was no actual evidence 
of damage outside of the actual expenses ol $131.45. 




26 


Throughout the trial, and in the discussion covering 
the instructions, the defendant objected to any testimony 
that might in any way go beyond the minority of the 
child (J. A. 29A, 30A, 45A, 56A, S1A). Counsel also 
objected to plaintiff’s prayers 4, 5 and 7 upon that 
ground, in addition to the fact that there was no evi¬ 
dence to support the instructions. The same was true 
in its objection to the introduction of the mortality 
tables, for in most of the well-reasoned decisions no 
damages were allowed after majority unless there was 
actual substantial proof to go to the jury that the de¬ 
cedent had shown a clear-cut intention of making some 
donation after the period of majority. 

Reference was made by the Court to United States 
Electric Lighting Company v. Sullivan, supra, Smith v. 
Cissel, supra, and Globe Furniture Company v. Gaiety, 
51 App. D. C. 367, as supporting the allowance after 
majority but a study of these cases definitely does not 
support this opinion for in the Sullivan case the Court 
considered Sullivan as emancipated and in the category 
of an adult and under those circumstances the jury had 
substantial evidence upon which to base a verdict and it 
was not based upon speculation. 

The case of State v. Cohen, 166 Md. 6S2, 172 Atl. 274, 
was an action by the father for the wrongful death of 
his son who was killed twenty days before he reached 
twenty-one years of age. The dead son was unmarried 
and lived at home with his parents and the father had 
recently had an arm amputated. The Trial Judge denied 
an instruction covering any pecuniary loss after the de¬ 
cedent reached the age of twenty-one and confined the 
jury to damages during the minority of the decedent. 
There was a judgment for the father in an unsatisfactory 
amount and he appealed. 

The father, in addition to the prospective right or hope 
of receiving help from his son after he reached major- 
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ity, relied upon a Maryland Statute which required that 
where the parents become unable to support themselves 
that the children, after they reach majority, are bound 
by law to do so and are subject to a fine up to $500.00 
if they fail to do so. This would only be true if the 
parent and the child resided in Maryland and the child or 
children were capable of giving the help. The Court, in 
its decision, referred to the case of State v. Baltimore 
■and Ohio Railroad Company, 24 Md. 84, and, at page 276 
of the Atlantic Reporter, made the following statement 
taken from that decision: 

“ ‘To submit to a jury the value of a life without 
limit as to years, would have been to leave them to 
speculate upon its duration, without any basis of 
calculation. The law entitles the mother to the serv¬ 
ices of her child during his minority only (the father 
being dead); beyond this, the chances of survivor¬ 
ship, his ability or willingness to support her, are 
matters of conjecture too vague to enter into an esti¬ 
mate of damages merely compensatory. 

‘According to the appellant’s theory, the mother 
and son are supposed to live on together to an in¬ 
definite age; the one craving sympathy and support, 
the other rendering reverence, obedience and protec¬ 
tion. Such pictures of filial piety are inestimable 
moral examples, beautiful to contemplate, but the 
law has no standard by which to measure their 
loss.’ ” 

Again the Court in its opinion, at page 277, made the 
following statement: 

“During infancy the parent is entitled to the serv¬ 
ices and earnings of the minor, who has no capacity 
to contract nor right to leave the custody and con¬ 
trol of the parent, but is subject to parental author¬ 
ity until the day of his majority. His status being 
thus fixed by law during his minority, 'what the child 
may be able or willing to do, when infancy ends, 
and the right arises to leave the custody and control 
of the parent and act independently with respect to 
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contract, property, domicile, marriage, and the affairs 
of life, cannot be predicted from practical experience 
with any reasonable degree of certainty, and there¬ 
fore what the minor will do on his majority towards 
the financial assistance or service of his parent is 
necessarily speculative, and so can afford no reason¬ 
able basis for the estimate of pecuniary compensa¬ 
tion. The reason, therefore, assigned by the Mary¬ 
land decisions for the refusal to permit what a minor 
will do, after his majority, to assist his parent, is 
that the prospective assistance or services is essen¬ 
tially speculative.” 

And at page 279 is the following: 

“It is well established that the recovery for loss 
of services or support does not depend upon a legal 
right in the plaintiff to valuable assistance from the 
dead relative, but that it is sufficient if the evidence 
shows that the surviving relative had a reasonable 
expectation of pecuniary benefits from the continu¬ 
ance of the life of the dead relative that was disap¬ 
pointed by his death through the wrongful act of 
the defendant. Baltimore & 0. R. R. Co. v. State, 
to Use of Hauer, 60 Md. 449, 467, 468; State, Use 
of Elder, v. B. & 0. R. R. Co. 126 Md. 497, 502, 95 
A. 65, L. R. A. 1916E, 172. 

What is proof of a reasonable expectation of pe¬ 
cuniary assistance is differently answered in the de¬ 
cisions of other appellate tribunals whose variety in 
conclusion is attributable to the terms of the statutes, 
the facts of the particular case, and the effect given 
to the testimony. The conflict found among the de¬ 
cisions on this subject would be introduced into this 
jurisdiction if there should be a departure from the 
former decisions of this court involving the questions 
now at bar. As has been stated, the effect of the 
penal statute is not such as to create a civil relation 
between parent and a minor child which would raise 
a reasonable expectation that the services of a minor 
child, who was killed during minority, would have 
been of pecuniary value to the parent if the child haa 
survived to his majority. The chances of survivor¬ 
ship, of ability and willingness to support the parent 
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after maturity subsist, and there is no limit to the 
speculation of the jury in reference to the future, 
and the probabilities and possibilities of unknown 
and unknowable contingencies. Any estimate either 
of the amount that would have been compulsorily 
paid under the penal statute or of the amount that 
would have been voluntarily paid by reason of the 
child’s capacity and willingness to support the parent 
would be too remote because they lie wholly in con¬ 
jecture, and are so speculative as to furnish no 
reasonable foundation for a verdict under the deci¬ 
sions of this court. Supra.” 

It is true that there was a minority opinion but that 
was based substantially on the requirement of support 
contained in the Maryland Statute. 

The reasoning contained in this case very definitely 
applies to the instant case for we have not only a spastic 
child but no possible testimony that the child would reach 
the age of twenty-one and no testimony from which any 
reasonable man on a jury could say that this child wrould 
reach even twenty-one and be of assistance for I do not 
believe that plaintiff could obtain medical evidence to 
that effect. 

Immediately after the jury returned its Verdict of 
$17,000.00, the Court called counsel to the bench and 
stated that he was inclined to the view that their verdict 
was excessive (J.A. 96A). After counsel had completed 
their argument on the motion to set aside the judgment 
and enter judgment for the defendant and/or grant a 
new: trial, the Court stated that he thought that an ele¬ 
ment of righteous indignation entered into the verdict 
and that righteous indignation is frequently a commend¬ 
able attitude (J.A. 97A-98A). I am certain that the Trial 
Court could find no case which would permit righteous 
indignation to support a verdict. There was no reason 
for righteous indignation to appear in this case because 
of the view the Court may have taken of the evidence 
produced on the part of the defendant 
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Under the circumstances, it is submitted that there 
was no evidence to sustain a verdict over the sum of 
$131.45, and that the Court erred in instructing the jury 
that they could give a verdict in excess of the actual 
damages proved and permitting it to stand. 

The Court Erred in Commenting on the Testimony to the 
Jury and in Not Fully and Correctly 
Stating the Testimony 

The Trial Court, in his instruction to the jury, com¬ 
mented on the question of the cause of death and stated 
that the plaintiff had called Dr. Lambros, a brain special¬ 
ist, who expressed it as his opinion that the cause of the 
child’s death was the blow' on the head, whereas, Dr. 
Geschickter testified it was conjectural wdiether the blow' 
on the head was the cause of death (J.A. 93A), and it 
was brought to the Court’s attention (J.A. 95A) that 
Dr. Geschickter said that the cause of death was mucus 
or pneumonia in the lung. It is submitted that the Trial 
Court has the right to comment on the evidence but 
when he does comment on the evidence and on a con¬ 
trolling issue of fact it is his duty to fully, clearly and 
correctly state the evidence and that the comment of the 
Trial Judge in this case was substantially harmful to the 
defendant. 

In the case of Quercia v. United States, 289 U. S. 466, 
53 Supreme Court Rep. 698, Chief Justice Hughes, in 
delivering the opinion of the Court in commenting on 
the privilege of the Trial Judge to comment on the evi¬ 
dence, made the following statement at page 470: 

“This privilege of the judge to comment on the 
facts has its inherent limitations. His discretion is 
not arbitrary and uncontrolled, but judicial, to be 
exercised in conformity with the standards govern¬ 
ing the judicial office. In commenting upon testimony 
he mav not assume the role of a witness. He mav 

* j 

analyze and dissect the evidence, but he may not 


31 


either distort it or add to it. His privilege of com¬ 
ment in order to give appropriate assistance to the 
jury is too important to be left without safeguards 
against abuses. The influence of the trial judge on 
the jury ‘is necessarily and properly of great weight’ 
and ‘his lightest word or intimation is receiving with 
deference, and may prove controlling.’ This court 
has accordingly emphasized the duty of the trial 
judge to use great care that an expression of opinion 
upon the evidence ‘should be so given as not to mis¬ 
lead, and especially that it should not be one-sided’; 
that ‘deductions and theories not warranted by the 
evidence should be studiously avoided.’ ” 

In the case of Home Insurance Co., New York v. Con¬ 
solidated Bus Lines, Inc., 179 Fed. Rep. (2d) 768, the 
Court, in its opinion, at page 772, made the following 
statement: 

“It is of course not our purpose to suggest that 
the jury should have drawn the inferences favorable 
to the plaintiff’s case upon which it insisted in argu¬ 
ment, but at least they were worthy of mention when 
the court undertook to charge the jury upon the 
facts of the case. The rule in such cases was set 
out in Pullman Co. v. Hall, 4 Cir., 46 F. 2d 399, 
404, as follows: * * The trial judge may, of course, 
express an opinion upon the facts, but he may not 
withdraw material evidence from the consideration 
of the jury; and it is reversible error to submit the 
evidence and theory of one party prominently and 
fully, as was done here, and not call attention to the 
main points of the opposite party’s case.’ ” 

In the Provident Life & Accident Insurance Co. v. 
Eaton, 84 Fed. (2d) 528, the Court, at page 531, made 
the following comment: 

“We cannot understand why the judge should char¬ 
acterize this testimony as being ‘of very little value.’ 
In the case of Pullman Company v. Hall, 46 F. (2d) 
399, we approved the rule that a trial judge should 
not, in his charge, submit the evidence and theory of 
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one party prominently and fully without calling at¬ 
tention to the main points of the opposite party’s 
case. We cannot escape the conclusion that this 
charge of the judge on the evidence was prejudicial 
to the defendant and constituted harmful error.” 

The Trial Court in his instruction, as long as he com¬ 
mented on the evidence on one of the main issues in the 
case “cause of death”, should have made mention of the 
fact that not only w’as the death certificate put in evi¬ 
dence by the plaintiff, which contained the cause of 
death as respiratory failure, but that the post mortem 
examination, supervised by Dr. Geschickter and w*ho 
wrote the report thereon, was that death was caused by 
respiratory failure and that any other cause was specu¬ 
lative and a matter of conjecture, and the action of the 
Trial Judge in so incorrectly referring to the evidence 
materially affected the view’ of the jury as against the 
defendant. 

The Court Erred in Permitting Plaintiff to Introduce 
Certain Evidence Over Objection 
of the Defendant 

The plaintiff offered in evidence mortality tables show¬ 
ing the life expectancy of the child and of the father 
and mother over the objection of counsel for the de¬ 
fendant that the only loss for which they could recover 
would be during the minority of the child (J.A. 45 A- 
47A). Th^re was no testimony that the child wrould ever 
be of any assistance to the parents for the reason that 
the evidence v-as that the child was spastic and appar¬ 
ently an incurable disease. 

Mortality tables are tables prepared by insurance com¬ 
panies for the purpose of ascertaining the probable dur¬ 
ation of a person’s life so as to arrive at the premium 
to be paid. It is prepared from the past experience of 
the companies of people who are entitled to insurance 
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or who are insurable. Insurance companies do not insure 
persons who are not in good health. The mortality tables 
wmuld be of no assistance as to the life expectancy of a 
dying man. 

In the case of Coast S. S. Coe, et al v. Brady, 8 Fed. 
(2d) 16, the Court, in its opinion at page 19, said that 
the evidence of the probable duration of the life of a 
person in good health, capable of standing an insurance 
examination, was admissible. It is true that mortality 
tables are used in a number of cases where the individual 
is in a bad condition after the accident, but definitely 
there w~as evidence of that individual’s good health be¬ 
fore the accident and under those circumstances such 
evidence would be permitted. In the instant case there 
•was evidence of a brain condition but Dr. Geschickter 
testified that hemorrhages of the brain occur in an ap¬ 
preciable percentage of deliveries due to the passage of 
the child’s head down the tight birth canal so that there 
was no evidence that the child was in good physical con¬ 
dition prior to its fall. 

It is submitted that, under the circumstances, the Court 
should not have permitted the mortality tables in evi¬ 
dence 

The Court permitted the plaintiff to introduce evidence 
that he would have lost $170.00—$175.00 by reason of 
the tax exemption which he would have been allowed 
during the minority of the child had the child lived. The 
costs of the maintenance of the child would be far in 
excess of the loss of the tax exemption and surely this 
could not be considered as a pecuniary loss sustained by 
the plaintiff by reason of the death of the infant. 

The Court also permitted the plaintiff to testify that 
there was a possibility that he would have hearing diffi¬ 
culty when the child reached tw^enty-one and, under the 
circumstances, it was possible that he would be unable to 
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work and for that reason it would be necessary to have 
the child support him. This testimony was highly specu¬ 
lative and should not have been permitted. 

The plaintiff also was permitted to introduce evidence 
as to the help the child would give to the parents and in 
the face of the testimony that the child was spastic and 
would have to be fed and taken care of for the rest of its 
life, it is rather certain that the child would be of no 
help under any circumstances to the parents or anyone 
else. 

Dr. Lambros was permitted, over the objection of the 
defendant, to testify concerning the size of the bruise 
on the child’s head three davs after it had died and after 
a post mortem examination had been made at the hos¬ 
pital and part of the brain of the child taken out and 
also after the child had been in the possession of the 
undertakers for some period of time, during which time 
the large bruised area referred to by Dr. Lambros may 
have occurred by reason of the action of some third per¬ 
son. He also was permitted to testify as to his opinion 
that death was caused by the fall, in answer to a hypo¬ 
thetical question put to him by counsel for the plaintiff. 
The doctor did not have all the records from the hospitals 
but only the record from the Homeopathic Hospital 
where the child was for only a few hours. 

Each and every one of the foregoing admissions of 
evidence, over the objection of the defendant, were preju¬ 
dicial and certainly may have assisted the Court in reach¬ 
ing its theory of righteous indignation. 

The Court Erred in Refusing to Permit Defendant 
to Introduce Certain Evidence 

Mrs. Doris Hord, who was called as a witness on behalf 
of the plaintiff, on cross-examination was asked whether 
she really desired to have an additional child. This ques- 
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tion was objected to by counsel for the plaintiff and the 
Court was informed, outside of the hearing of the jury, 
that counsel for the defendant desired to lay a founda¬ 
tion of showing that Mrs. Hord at one time desired to 
have an abortion performed and the Court refused to 
permit the question to be answered (J.A. 22A). It was 
the intention of the defendant to show that Mrs. Hord 
had discussed the matter of having an abortion per¬ 
formed rather than to have the child. There was a lot of 
testimony about the love and affection in the family which 
would indicate to the jury that it was only by reason of 
the action of the defendant that the child was not now 
with the parents and it would have changed the jurors 
minds to a certain extent if evidence were permitted to 
show that both Mr. and Mrs. Hord desired that the child 
be aborted. 

Counsel for the plaintiff, in his opening statement to 
the jury, indicated that Mrs. Hord was placed on an 
antiquated type of a delivery table and it was the desire 
of the defendant to show by the evidence of Dr. Notes 
that the table on which Mrs. Hord was placed at the 
hospital at the time of the birth of the child was a very 
modern type and as good, if not better, than the equip¬ 
ment used in most of the hospitals in the District of 
Columbia. The Court refused to permit the defendant to 
show the type of equipment used. It is true that the 
Court informed the jury that that was not an issue and 
had not been put in issue by the plaintiff, but, neverthe¬ 
less, it was referred to by counsel on a number of occa¬ 
sions and the defendant was definitely prejudiced by the 
refusal of the Court to permit testimony covering the 
type of delivery table used. 

Dr. Bernard Notes, the chief obstetrician at the de¬ 
fendant hospital since 1934, was asked whether or not it 
was the duty of the hospital to deliver the child. The 
question was objected to by counsel for the plaintiff and 
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sustained bv the Court. Dr. Notes was also asked whether 
everything was being done at the time that could possibly 
be done by the nurses from what he saw. Counsel for 
the plaintiff objected to this question and was sustained 
by the Court. 

It is submitted that all of the foregoing questions were 
proper and material and the Court should have permitted 
the witnesses to answer them and the failure of the Court 
to permit such testimony to be introduced on behalf of 
the defendant was very prejudicial to its case before the 
jury. 

CONCLUSION 

It is respectfully submitted that the foregoing points, 
and the cases cited in support thereof, clearly indicate 
that the Trial Court was in error in submitting this mat¬ 
ter to a jury in order to permit it to speculate as to the 
negligence of the defendant, the cause of f he death of the 
decedent and the pecuniary loss sustained by the plain¬ 
tiff. It is further disclosed that the Court erred in its 
instruction to the jury on the question of damages and 
in its comments covering the testimony of the various 
witnesses. It discloses further that the Trial Court erred 
in the admission of certain evidence over the objection 
of the defendant and that it erred in sustaining the plain¬ 
tiff’s objections to certain evidence offered on behalf of 
the defendant. 

Under the circumstances, it is prayed that this Court 
reverse the judgment obtained by the plaintiff against 
the defendant and direct the Trial Court to enter judg¬ 
ment for the defendant or grant a new trial. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant 
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QUESTIONS PRESENTED. 

(1) Whether it was error for the trial court to refuse to 
direct a verdict for defendant hospital in a wrongful death 
action where (a) defendant admitted decedent infant fell 
at birth from its mother’s body through an open drainage 
hole in defendant’s delivery table, striking its head on a 
metal bucket, and (b) defendant’s employees gave uncon¬ 
tradicted testimony that the hole should have been, but 
was not so covered as to prevent such a fall, and (c) expert 
medical evidence that brain injuries suffered in the fall 
caused death was never contradicted. 

(2) Whether it was error for the trial judge to point out, 
without comment, all the direct medical evidence offered by 
both plaintiff and defendant on the issue of whether the 
blow; on the head the child admittedly suffered in the fall 
caused death. 

(3) Whether the trial judge was in error in ruling that 
parents can recover more than out-of-pocket expenses for 
the wrongful death of an infant child where there was sub¬ 
stantial evidence of additional pecuniary loss. 
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BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

This is an appeal by National Homeopathic Hospital, 
defendant below, from a jury verdict in favor of appellee, 
plaintiff below, Warner H. Hoed, Administrator of the 
Estate of James E. Hoed, deceased;* The verdict was en- 

* For convenience, the parties will hereafter be referred to as they were 
designated in the lower court. 
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tered in an action in the District Court for the wrongful 
death of deceased, an infant who was born in defendant’s 
hospital, and died three days later. 

Defendant’s statement of the case is jumbled and omits 
and distorts the evidence. In the interest of brevity, plain¬ 
tiff submits the following statement of the case, rather than 
point out in detail defendant’s misstatements. 

The following facts have been admitted or are not con¬ 
tested : 

That Mrs. Warner H. Hord, an expectant mother, was 
admitted as a patient to defendant hospital on September 
29, 1949 (J. A. 11A-12A). 

That one day later, on September 30,1949, she gave birth 
to a child, decedent, in the delivery room of defendant hos¬ 
pital (J. A. 32A). 

That she was lying on the defendant’s delivery table in 
the defendant’s delivery room, when labor pains caused 
her legs to pull apart, and the child came out of her body 
onto the delivery table, and then fell through the open 
drainage hole in that table into a metal bucket on the 
floor (J. A. 15A, 32A, 62A, 63A, 75A). 

That the persons in the delivery room at the time of the 
birth were all on the staff of and employed by defendant 
hospital (J. A. 12A-14A, 60A-89A). 

That the child died three days after the above-described 
birth (J. A. 88A). 

A. The Evidence of Negligence. 

Notwithstanding the above-stated facts, defendant de¬ 
nied it was negligent in connection with the fall and denied 
that brain injuries suffered in the fall caused the death 
(J. A. 32A-33A). Set forth below is the detailed evidence 
of negligence, none of which is in dispute. 

Mrs. Hord had been experiencing severe labor pains for 
some 24 hours while in the hospital as a patient before 
she was wheeled into the delivery room by a hospital nurse, 
Edith Hoskinson (J. A. 12A, 19A, 20A). Mrs. Hoskinson 
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assisted Mrs. Hord onto the delivery table (J. A. 12A-13A, 
79A-80A), and then after several minutes Mrs. Hoskinson 
left the delivery room (J. A. 13A, 80A). From then on, up 
to and at the time of the birth, only one nurse, Mrs. Jessie 
Wolverton, an employee of defendant hospital, was in at¬ 
tendance upon the expectant mother (J. A. 60A-89A). 
Nurse Wolverton shifted Mrs. Hord’s body into a supine 
position on the table for birth (J. A. 13A). 

While Mrs. Hord was lying on the delivery table, Mrs. 
Helen White, the operating room supervisor, was arrang¬ 
ing instruments (J. A. 75A). Dr. John A. Swartwout, the 
hospital anesthetist, came in, stood near the head of Mrs. 
Hord and started giving Mrs. Hord an anesthetic (J. A. 
13A, 73A-74A). Then, according to Mrs. Hord, Nurse Wol¬ 
verton crossed Mrs. Hord’s legs and began to shackle her 
arms (J. A. 21A). Dr. Swartwout and nurse Wolverton 
testified that nurse Wolverton was holding the patients 
knees together just prior to birth (J. A. 62A, 75A). Mrs. 
Hord was having severe, rapid pains and was screaming 
(J. A. 21 A, 77A-78A). Her legs “pulled apart ’ 9 (J. A. 
21A). The baby came out of Mrs. Hord onto the delivery 
table and then fell through a large drainage hole in the 
delivery table (J. A. 32A, 63A-64A). The infant, in falling 
to the floor, struck its head on a metal bucket on the floor 
(J. A. 62A, 64A-65A). Nurse Wolverton said she picked 
the baby up from the metal bucket (which had sides 8 
inches high) and put it into a rescuscitator (J. A. 62A, 65A, 
78A). When she picked it up from the bucket, she noticed 
a bruise on its left forehead (J. A. 65A). The child died 
three days later, on October 3,1949 (J. A. 88A). 

While Mrs. Hord was on the delivery table, her physician, 
Dr. Robert B. Irey, appeared with his hat and coat on at 
the door of the delivery room. Without speaking, he went 
out to another room to scrub up (J. A. 75A, 86A). He did 
not return until after the birth (J. A. 62A, 76A, 86A). 
Nurse Wolverton did not see him appear at the door; she 
did not see him until after the delivery (J. A. 62A). 
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Mrs. Hord was on the delivery table for three to seven 
minutes before the child arrived, according to testimony of 
two hospital employees, Nurse Hoskinson and Dr. Swart- 
wout: Nurse Hoskinson said she stayed in the delivery 
room 2-3 minutes after assisting Mrs. Hord onto the de¬ 
livery table and left as Dr. Swartwout was readying to 
administer the anesthetic (J. A. 80A); Dr. Swartwout said 
he gave the anesthetic for four minutes before the birth 
(J. A. 74A). Nurse Wolverton estimated the time the 
mother was on the table before birth as “about three or 
four minutes perhaps’’ (J. A. 61A). 

Nurse Wolverton testified that the delivery table on 
which Mrs. Hord gave birth was about 30 inches above the 
floor (J. A. 61 A). It was in two sections, each covered with 
a rubber mattress (J. A. 61 A). Between the two mattress- 
covered sections was an elliptically-shaped hole for drain¬ 
age (J. A. 61A, 70-71A). The hole, at either end was about 
3 to 4 inches wide, but the hole got bigger—“is scooped out” 
—in the center (J. A. 63A). This hole was large enough 
for a new-born child to fall through (J. A. 63A). 

Two witnesses testified that the drainage hole on the 
delivery table should be sufficiently covered by rubber pad¬ 
ding so that a child could not fall through (J. A. 64A, 71A). 
Both witnesses were on the staff of defendant hospital and 
both were called as witnesses by defendant—Dr. Bernard 
Notes, chief obstetrician at defendant hospital, and Mrs. 
Wolverton, nurse and assistant superintendent. 

Mrs. Wolverton also admitted she was aware that on 
previous occasions children had fallen through such a hole 
in delivery tables (J. A. 63A-64A). And she further ad¬ 
mitted the hole had not been sufficiently covered in the in¬ 
stant case to prevent the baby from falling through (J. A. 
64A). 

B. Medical Testimony As To Cause of Death. 

Two doctors testified as to cause of death. Dr. Vasilios 
S. Lambros, a brain specialist who had examined the child 
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and then examined the child’s brain, was called as a wit¬ 
ness by plaintiff. He precisely described the severe brain 
injuries he found and testified '(1) that these brain injuries 
caused the death (J. A. 38A), and (2) that it was his cate¬ 
gorical opinion as a brain specialist that the blow on the 
head suffered in the fall at birth caused the death (J. A. 
39A). There was no direct testimony that the blow on the 
head did not cause the death (see J. A. 34A-44A, 48A-58A, 
89 A). 

Dr. Charles F. Geschickter, a pathologist, testified as de¬ 
fendant’s witness that the immediate cause of death was 
respiratory failure induced by lung congestion (J. A. 53A). 
But, he conceded virtually all persons die of either respira¬ 
tory failure or heart failure (J. A. 54A) and admitted that 
the autopsy he witnessed showed the child had suffered 
brain injuries—cerebral edema, cerebral hemorrhage and 
cerebral thrombosis (J. A. 55A). Asked if these brain in¬ 
juries caused the death he said “that cannot be answered 
in a positive way ... it would be conjectural.” (J. A. 57 A- 
58A). 

Dr. Geschickter testified as a witness for plaintiff solely 
to prove that he, as director of the Department of Path¬ 
ology at Georgetown University Medical School, turned over 
to Dr. Lambros for examination the brain of the Hord 
baby (J. A. 48A-51A). This testimony was necessitated by 
defendant’s insistence upon such proof (J. A. 41 A, 43A). 
Then, during Dr. Geschickter’s testimqny as to the chain 
of possession, defendant waived such proof (J. A. 51A). 
When defendant, on cross-examination, sought to question 
Dr. Geschickter as to cause of death, plaintiff objected that 
this went beyond the direct examination (J. A. 53A). The 
Court agreed, but stated it would* allow such questions by 
defendant at that time to “shorten the doctor’s testimony 
rather than requiring Mr. Doherty (defense counsel) to 
recall him later on” (J. A. 53A). Thus, Dr. Geschickter 
testified as to cause of death as defendant’s witness. This 
was expressly recognized again when the Court specifically 
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stated that plaintiff’s subsequent examination of Dr. Ges- 
chickter—after defendant’s examination—was cross-exam¬ 
ination (J. A. 54A). Defense counsel did not object (See 
J. A. 54A). 

Plaintiff introduced into evidence the death certificate. 
Under the heading “Medical Certification” the death cer¬ 
tificate reads as follows: 

“Disease or condition directly leading to death: re¬ 
spiratory failure. 

Antecedent causes: Intracranial hemorrhage and intra¬ 
cranial pressure. 

Other significant conditions: ? Head injury at birth. ’ ’ 
(J. A. 89A). 

(It should be noted that defendant’s brief refers only to 
the above first paragraph of the death certificate, the “Dis¬ 
ease or condition directly leading to death”. Nowhere does 
defendant in his statement of facts or in his argument men¬ 
tion that the death certificate further stated the “antece¬ 
dent causes”, and that these were listed as brain injuries 
—“Intracranial hemorrhage and intracranial pressure”. 
Nor does defendant ever mention in his statement of facts 
or in his argument that the death certificate further stated : 

“Other significant conditions: ? Head injury at 

birth”.) 


C. Evidence on Damages. 

On the issue of pecuniary loss suffered by the parents, 
plaintiff introduced evidence as to the age of the parents 
and their life expectancy, their background and financial 
status, their type of household, and the circumstances of 
the upbringing of their three other children (J. A. 16A- 
19A, 23A-30A, 33A, 45A-48A). Plaintiff also introduced 
evidence as to the age, sex, appearance and health of de¬ 
cedent, the probable cost of raising him had he survived, 
and evidence as to whether the parents could reasonably 
have expected this fourth child to have rendered services. 
(J. A. 16A-19A, 23A-30A, 33A, 45A^8A). 
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Defendant’s motions for a directed verdict at the con¬ 
clusion of plaintiff’s evidence, and after defendant’s evi¬ 
dence was in, were both denied (J. A. 59A, 89A). The case 
was submitted to the jury which returned a verdict in favor 
of plaintiff in the amount of $17,000 on January 30, 1952 
(J. A. 96A). On February 18, 1952, the trial judge heard 
argument on defendant’s motion to set aside the judgment 
and enter judgment for defendant and/or grant a new trial. 
On February 25, 1952, the trial judge handed down a 
lengthy written opinion denying the motion. Although 
that opinion is on file as part of the record on appeal, it has 
not been reprinted in the Joint Appendix. 

SUMMARY OF ARGUMENT. 

The trial court properly overruled defendant’s motions 
for a directed verdict because there was an abundance 
of evidence on both negligence and proximate cause. In 
fact, on each issue the state of the evidence was such that 
a verdict for defendant would have been against the weight 
of the evidence. Uncontroverted testimony of defendant’s 
own employees established that defendant negligently failed 
to cover the drainage hole of the delivery table through 
which decedent fell at birth. Plaintiff’s medical evidence 
established that brain injuries incurred in the fall caused 
the death. This evidence was never refuted by defendant’s 
doctor. 

The court’s limited comments to the jury on whether the 
blow on the head caused death properly referred to the 
pertinent evidence offered on that issue and did not cause 
any prejudice to either party. 

The Court properly admitted: (1) Mortality tables to 
show the life expectancy of the deceased and of the mother 
and father; (2) Evidence of the tax deduction lost to the 
father by virtue of the child’s death as a factor affecting 
the father’s cost to raise his son; (3) Evidence of the 
progressive hearing difficulty of the father as bearing upon 
the health of the father and tending to show whether the 
father was likely to look to the deceased for financial 
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assistance; (4) Evidence that the child would have been 
required by its parents to render services had he survived, 
as bearing directly on the damage issue of lost services. 

The Court properly excluded: (1) A scandalous question 
directed to the mother as to whether she really desired to 
have another child, since this was neither relevant to the 
issue of liability nor to the damage issue of pecuniary loss; 
(2) Testimony that the delivery table was modern equip¬ 
ment, since the only issue was whether the equipment was 
used negligently; in any case, defendant actually got such 
evidence before the jury; (3) Testimony as to whether the 
hospital had a duty to deliver the child, which called for 
an opinion and legal conclusion. Defendant, however, did 
get this testimony in subsequently: (4) A question ad¬ 
dressed to Dr. Notes as to whether everything was being 
done during the delivery that could possibly have been 
done by the nurses. This was objectionable because it was 
leading, called for an opinion and a conclusion. Defendant 
had ample opportunity to introduce testimony as to what 
was actually done in the delivery room at this birth and 
what accepted and proper procedure in such cases is. 

The trial judge properly ruled that recovery of damages 
for wrongful death of an infant is not limited to out-of- 
pocket expenses. There was no direct evidence decedent 
was spastic. There was direct evidence that the child was 
normal in all respects at birth, except for the bruise on the 
temple caused by the fall into the bucket. The indirect 
reference to spasticity indicated no more than that if the 
child was spastic, it developed by reason of the injury to 
the brain suffered in the fall. Therefore, if the child was 
spastic, defendant cannot escape liability for damages where 
the child’s pecuniary value was impaired by defendant’s 
negligence. 

Next of kin suing for the wrongful death of an infant 
are not limited to nominal damages, but can recover “sub¬ 
stantial” damages for lost prospective services during 
minority. 
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Next of kin can recover damages for loss of pecuniary 
benefits after majority. 

Plaintiff introduced substantial evidence as to pecuniary 
loss: Evidence as to the age and life expectancy of the 
parents, their background and financial circumstances; the 
age and sex, normality, appearance and health and life 
expectancy of decedent; the probable cost of raising him 
had he survived, and evidence as to whether the parents 
could reasonably have expected this, their fourth child, to 
have rendered services. 

ARGUMENT. 

t 

THE TRIAL COURT PROPERLY OVERRULED DE¬ 
FENDANT’S MOTIONS FOR A DIRECTED VER¬ 
DICT. 

A. Defendajit Waived the Right to Appeal Denial of Its 
Motion for A Directed Verdict After Plaintiff’s Evi¬ 
dence Was In By Introducing Testimony During Plain¬ 
tiff’s Case and Thereafter. 

Defendant introduced testimony of Dr. Geschickter, as 
to cause of death of decedent, during presentation of plain¬ 
tiff’s case (J. A. 53A). Moreover, defendant put in its 
evidence after its motion for a directed verdict based on 
plaintiff’s evidence was denied (J. A. 59A, 60A, et seq). 
For both reasons, defendant "waived the right to move for 
a directed verdict after plaintiff’s case and cannot be heard 
on appeal as to denial of this motion. Capital Transit Co. v. 
Gamble (1947) 82 App. D. C. 57; Blake v. Trainer (1945) 
79 App. D. C. 360. 
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B. After All the Evidence Was In, There Was An Abun¬ 
dance, In Fact, A Preponderance of Evidence Estab¬ 
lishing Liability. 

1. Un controverted Testimony of Defendant’s Own Em¬ 
ployees, Dr. Notes and Nurse Wolverton, Established 
That The Child Fell At Birth Because of Defend¬ 
ant’s Negligence in Failing to Cover Sufficiently 
the Drainage Hole 

Defendant admits that at birth the infant fell from its 
mother’s body, onto the delivery table, through the un¬ 
covered drainage hole, striking its head on the metal 
bucket on the floor (J. A. 15A, 32A) (Brief 14). Two 
witnesses employed by defendant and called to the stand 
by defendant, Dr. Notes and Nurse Wolverton, testified 
that the hole in the delivery table should be so covered with 
rubber padding as to prevent a child from falling through 
the hole (J. A. 64A, 71A). Nurse Wolverton testified that 
she knew infants at birth had fallen through such a hole 
in a delivery table when it was not so covered (J. A. 64A). 
And she admitted that when decedent was born, the hole 
was not so covered as to prevent a child falling through 
(J. A. 63A-64A). The testimony of these two witnesses 
was not controverted. Thus, the evidence of negligence in 
causing the fall could hardly have been clearer, coming 
uncontradicted, as it did, from defendant’s own employees 
and own witnesses. 

Dr. Notes’ crucial testimony was as follows: 

“The Court: You mean so much is covered that 
what is left is not sufficient to let the baby go through ? 

The Witness: That is right.” (J. A. 71A). 

Nurse Wolverton testified as follows: 

“Q. In your experience you have never dropped a 
baby through that hole until this occurred; is that 
correct! 

A. That is correct. 
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Q: But you were aware, were you not, from your 
general knowledge, that that kind of accident had 
happened before? 

A. Yes, Sir. 

Q. And what, if any, precaution did you take so that 

it wouldn’t happen to you in this case? 

* * * 

A. The mattress on each end is covered with sheets, 
and the rubber under the patient’s buttocks covers 
that hole. 

The Court : How did the baby fall through the hole 
if it was filled in ? 

The Witness: It wasn’t filled in, I guess. 

The Court: It wasn’t filled in? 

The Witness: Not completely.” (J. A. 63A-64A). 

Defendant does not mention, much less argue, the above 
testimony on negligence. (See Brief 14-17). Defendant’s 
lone contention is that “if there was any obligation what¬ 
ever on the part of the hospital to deliver the child, that 
obligation, by reason of his contract with the patient was 
taken over by Dr. Irey.” (Brief 15). Defendant cites no 
record references and cites no cases (Brief 15). 

Defendant’s argument does not mention that Dr. Irey 
was not in the delivery room at birth (Brief 14-17) (J. A. 
62A, 76A, 86A). Dr. Irey, hat and overcoat on, peered into 
the room before birth, then left to scrub up, without having 
spoken (J. A. 75A, 86A). Nurse Wolverton, an assistant 
superintendent at the hospital, never saw him make this 
appearance (J. A. 62A). The only persons in the delivery 
room at birth were on the staff of the defendant hospital— 
Nurses Wolverton and White and Dr. Swartwout, chief of 
anesthetics (J. A. 10A-19A, 60A-66A, 72A-76A, 79A-80A, 
85A-87A). They had exclusive control of the room, the 
delivery table and the patient. They exercised their con¬ 
trol—moved patient onto the table, readied the room and 
the patient for delivery (J. A. 20A, 62A, 74A-75A, 86A). 
Nurse Wolverton controlled the patient on the table up to 
and including the time of birth as Dr. Swartwout got ready 
to, and then did administer the*anesthetic (J. A. 61A-62A). 
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Her own testimony established that she had failed to cover 
the delivery table drainage hole sufficiently (J. A. 63A-64A)'. 

The conclusion is inevitable that the hospital owed Mrs. 
Hord a duty to exercise reasonable care in the delivery 
room services it performed and that it performed these 
duties negligently. 

Appellant’s only other argument as to negligence is the 
apparently facetious comment that “There is nothing in 
the record that would indicate that the child would not 
have slid off the mattress on the table if it had not gone 
through the hole in the table”. (Brief 15). There is no 
justification in the record for such speculation and defend¬ 
ant cites no record references. Nor does defendant explain 
why it would not be as negligent for the hospital staff to 
cause a new-born infant to toboggan off the mattress as to 
cause it to plummet through an uncovered hole in the table. 

The testimony established such a clear case of negligence 
that the trial court observed at the hearing on the motion 
for a new trial that “. . . this is a case of the grossest and 
most culpable kind of negligence.” (J. A. 97A). 

2. The Medical Evidence Preponderantly Indicated 
Death Was Caused by the Brain Injuries Suffered 
in the Fall: Dr. Lambros and the Death Certificate 
Stated Brain Injuries Were the Proximate Cause of 
Death; Dr. Geschickter Said They Could Have 
Caused the Death. 

Two doctors testified as to cause of death, Dr. Lambros, 
as plaintiff’s witness, and Dr. Geschickter, as defendant’s 
witness (J. A. 38A, 53A-54A). Dr. Lambros stated death 
was caused by brain injuries suffered in the fall (J. A. 39A). 
The death certificate confirmed Dr. Lambros (J. A. 89A). 
Dr. Geschickter conceded the fall-incurred brain injuries 
could have caused death (J. A. 57A-58A) and he did not 
deny that it did cause death. Thus, there was no evidence 
the fall did not cause death. Obviously, the Court could not 
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properly have directed a verdict for defendant on the issue 
whether the fall caused death, and it was necessary that 
the evidence on that issue be submitted to the jury. 

Dr. Lambros, a brain specialist whose qualifications were 
conceded by defendant (J. A. 34A), testified that he saw the 
child three days after it died and examined the brain there¬ 
after. He precisely described the severe brain injuries 
he found and explained their significance (J. A. 37A-38A). 
He stated categorically: 

(1) The bruise on the child’s forehead was the result of 
force applied to the exterior of the forehead (J. A. 35A). 

(2) The cause of death was a blow on the head (J. A. 
38A). 

(3) A blow sustained in a fall such as decedent experi¬ 
enced at birth would be the cause of the brain condition, 
which produced death as he testified (J. A. 39A). 

Dr. Geschickter, a pathologist, testified that he witnessed 
an autopsy of the child and concluded that the immediate 
cause of death was respiratory failure (J. A. 53A). He 
said “the child’s lungs contained mucus that had been 
aspirated and helped plug the air passage.” (J. A. 53A). 
On cross-examination, he admitted he had not seen the 
child alive and so did not know if the child had perfectly 
well-developed, and normal use of the lungs during its life¬ 
time (J.A. 54A). He also admitted virtually all persons 
die of either respiratory or heart failure (J. A. 54A). He 
admitted that he found extensive brain damage—cerebral 
edema (which he described as “an abnormal accumulation 
of fluid in amongst the brain cells”); cerebral hemorrages 
and thrombosis or blood clots in the brain (J. A. 55A). 
Asked by the trial court if the brain injuries he observed 
caused the death, he said “That cannot be answered in a 
positive way”, then stated that spastic children have such 
brain conditions and that the neurological examination 
stated the child was spastic (J. A. 57A-58A). Asked if the 
spastic condition could have been caused by the blow oh 
the head at birth, he said “It is conceivable that that might 
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be so, too.” (J. A. 58A). 1 Asked if a blow on the head at 
birth would be the cause of death he replied: “It would 
be conjectural from the findings.” (J. A. 58A). 

The remaining medical evidence on cause of death was 
the death certificate introduced by plaintiff (J. A. 89A). 
It stated: 

“Disease or condition directly leading to death: re¬ 
spiratory failure. 

“Antecedent causes: Intracranial hemorrhage and in¬ 
tracranial pressure. 

“Other significant conditions: ? Head injury at birth.” 

Defendant’s claim that plaintiff offered insufficient evi¬ 
dence to go to the jury on the issue whether brain injuries 
suffered in the fall caused death is based on three gross 
distortions of the evidence: (1) Defendant implies Dr. 
Geschickter testified as to cause of death as plaintiff’s wit¬ 
ness. This is false. Plaintiff called Dr. Geschickter and 
questioned him only to show the brain he turned over to 
Dr. Lambros was decedent’s brain. When defendant sought 
to cross-examine Dr. Geschickter as to cause of death, de¬ 
fendant took him over as defendant’s witness as the court 
expressly indicated. (See Counter-Statement of the Case, 
pp. 5-6; See J. A. 53A-54A). 

(2) Defendant in his argument and even in his state¬ 
ment of facts, mentions only that the death certificate stated 
the cause of death was respiratory failure (Brief 9, 15, 16, 
17). Defendant fails to mention that the death certifi¬ 
cate also stated the “Antecedent causes” and listed these 
as brain injuries (J. A. 89A). 

(3) Defendant claims testimony of Dr. Lambros and Dr. 
Geschickter was mutually contradictory and, therefore, 
the jury had “to speculate or accept one of two incon¬ 
sistent and equally probable causes of death”. (Brief 16). 
Actually, Dr. Geschickter never denied the brain injuries 

i Discussd below at pp.2.v-X6, is the fact that there was no direct testimony 
that this child was spastic; that if it was spastic, the evidence indicated that 
spasticity was the result of the brain injury suffered in the fall. 
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caused the death but, on the contrary, conceded this at 
least was possible (J. A. 57A-58A). Therefore, their tes¬ 
timony was not mutually contradictory. Moreover, the 
death certificate reconciled the two doctors’ opinions 
squarely in support of plaintiff’s contention by stating that 
while respiratory failure immediately caused death—as 
Dr. Geschickter testified—the moving cause of death, the 
“Antecedent cause”, was brain injury (J. A. 89A). 

Defendant argues in two sections of his brief that all or 
some of Dr. Lambros’ testimony was inadmissible. These 
objections, briefly stated and briefly answered are, that: (1) 
He saw only the Homeopathic, not the Georgetown Hospital 
records and so should not have been permitted to answer 
the hypothetical questions as to cause of death (Brief 16, 
34). There is no support for this claim in the record and 
defendant cites no record references (See Brief 16, 34). On 
the contrary, the record indicates he saw both hospital’s 
records (J. A. 44A, 39A). (2) The bruise he described 

could have been caused by someone after the child’s death 
(Brief 34). Dr. Lambros explained the medical eye can 
detect the difference between bruises caused before and 
after death; that the bruise he saw was at the original site 
(that it was in the same place defendant’s witnesses had 
seen it); that the undertaker’s fixing of the body with arti¬ 
ficial blood may cause accentuation in appearance of dam¬ 
aged tissue (J. A. 42A). 

Not only was there sufficient evidence to go to the jury 
on the two-fold issues of negligence and proximate cause 
of death, there was a weighty preponderance of evidence in 
favor of plaintiff. Therefore, it would have been error 
for the Court to have directed a verdict for defendant. 
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n. 

THE COURT’S COMMENTS TO THE JURY ON 
WHETHER THE BLOW ON THE HEAD CAUSED 
DEATH WERE PROPER. 

Defendant does not contend that the Court misstated 
any testimony, but claims that the Court should have said 
more than it did about defendant’s testimony as to cause 
of death (Brief 30, 32). The Court stated: 

“On the question of the cause of death, the plaintiff 
called as an expert witness one Dr. Lambros, a brain 
specialist, who expressed it as his opinion that the 
cause of the child’s death was the blow on the child’s 
head. On the other hand, Dr. Geschickter, of George¬ 
town Hospital, testified that it was conjectural whether 
the blow on the head was the cause of death. It is for 
you, ladies and gentlemen of the jury, to decide what 
the facts are.” (J. A. 93A). 

Just shortly before, the Court stated: 

“The defendant denies negligence, and it also denies 
that the child’s death was due to this fall.” (J. A. 92A). 

Defendant’s objections are: “The trial court in his in¬ 
struction, as long as he commented on the evidence on one 
of the main issues in the case, ‘cause of death’, should have 
made mention of the fact that not only was the death cer¬ 
tificate put in evidence by the plaintiff which contained 
the cause of death as respiratory failure, but that the post 
mortem examination, supervised by Dr. Geschickter and 
who wrote the report thereon, was that death was caused 
by respiratory failure and that any other cause was specu¬ 
lative and a matter of conjecture, and the action of the 
trial judge in so incorrectly referring to the evidence ma¬ 
terially affected the view of the jury as against the defend¬ 
ant.” (Brief 32). 

Dr. Geschickter testified that the immediate cause of 
virtually every death is respiratory failure or heart failure 
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(J. A. 54A). Whether the immediate cause of death in this 
case was stoppage of breathing or stoppage of heart 
beat was not the issue. The sole question was: Did the 
blow on the head and consequent brain injuries cause the 
death as plaintiff contended, or didn’t it? If it did, de¬ 
fendant would be liable (assuming negligence for the fall 
was established); if it did not, defendant was not liable. 
Therefore, the court properly commented only on the medi¬ 
cal testimony relevant to the issue. The pertinent testi¬ 
mony of Dr. Geschickter was what he said concerning the 
brain injury and whether it was the proximate, moving 
cause of death, regardless of what was the immediate cause 
of death. He said it was “conjectural” that the brain 
injury caused the death (J. A. 58A). And the Court ac¬ 
curately and properly told the jury that that was his tes¬ 
timony. 

The death certificate, as pointed out supra , at p. 15, 
reconciled Dr. Geschickter’s testimonv with the testimonv 

* V 

of Dr. Lambros and showed that the moving cause of death 
was the brain injury. The fact that the court did not men¬ 
tion the death certificate, which really supported plaintiff’s 
contention as to the cause of death, could hardly have preju¬ 
diced defendant. 

The cases cited by defendant on this point are not perti¬ 
nent (Brief 30-32). There was nothing in the Court’s com¬ 
ments on the medical evidence as to cause of death that 
would “distort” the evidence or “mislead” the jury. The 
Court did not express any opinion or withdraw any evi¬ 
dence. The Court only pointed out the evidence on the 
issue of whether the fall-incurred brain injuries caused 
death and the court’s right to so comment is well estab¬ 
lished. The court, moreover, told the jury it should con¬ 
sider all the evidence. In its general charge, the Court 
said: “. . . the Court’s comments on the facts and on the 
evidence, are not binding on you, and you need attach to 
them only such weight as you deem wise and proper ... If 
your recollection or your understanding of the evidence 
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should in any respect differ from the Court’s recollection or 
the Court’s understanding, then it is your recollection and 
your understanding that must prevail, because, as I said a 
moment ago, you are the sole judges of the facts ... In 
determining the issues of fact submitted to you, you will 
consider and weigh the testimony of all the witnesses who 
have testified in this trial . . .” (J. A. 90A-91A). 

No authorities are cited by plaintiff in support of the 
principle that the trial court may refer to testimony of wit¬ 
nesses since the defendant does not question this prin¬ 
ciple. 

m. 

THE COURT DID NOT COMMIT ERROR IN THE 
ADMISSION AND EXCLUSION OF EVIDENCE. 

A. The Court Properly Admitted the Following Evidence: 

1. Defendant, claiming that the Court erred in admit¬ 
ting into evidence mortality tables introduced by plaintiff 
to show the life expectancy of the decedent and of the 
mother and father, contends that plaintiff used mortality 
tables prepared by insurance companies based exclusively 
on insurance companies’ experience with persons of good 
health (Brief 32-33). 

First of all, mortality tables showing the average expec¬ 
tation of life are admissible to show the probable duration 
of life of decedent and statutory beneficiaries. Reilly v. 
Cullinane, (1923) 53 App. D. C. 17, 20-21; Philadelphia B. £ 
W. R. Co. v. Tucker, (1910) 35 App. D. C. 123, affd. 31 S. Ct. 
725, 220 U. S. 60S, 55 L. ed. 607; 14 A. L. R. (2d) 530-532. 

Secondly, plaintiff did not introduce a mortality table 
prepared by insurance companies from insurance com¬ 
panies’ experience with insurables in good health. Plain¬ 
tiff’s counsel expressly stated at the trial the table was the 
“United States Life and Actuarial Tables, published by 
the United States Government based on the last census” 
(J. A. 45A). The census does not cover only persons in 
good health. 
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Defendant next claims the decedent was not in good 
health “before the accident”—that it was spastic—so the 
mortality table was not applicable to decedent. Defendant 
fails to recall that: (a) Only Dr. Geschickter testified as to 
spasticity and he did not say spasticity is a fatal disease. 
On the contrary, he said there are individuals with this 
disease who “live to old age” (J. A. 57A-58A), and (b) 
If the child was spastic, the evidence indicated it was caused 
by the brain injuries suffered in the fall, for which defend¬ 
ant was responsible, as is pointed out infra, pp. 24-25. In 
fact, Dr. Geschickter admitted it was “conceivable” that 
the injury the child sustained at birth could have caused 
the spasticity. It does not behove defendant to claim that 
the child could not have rendered services to the parents 
because of an injury which defendant’s negligence caused. 

Even assuming, arguendo, that the law required plain¬ 
tiff to prove good health of the child in the split-second 
between the time it emerged from its mother’s body and 
fell through the delivery table to the floor, plaintiff’s evi¬ 
dence so far as possible did show good health, as pointed 
out infra , at p. 36. 

2. Defendant claims it was error to admit evidence that 
the father’s tax would have been reduced $170-175, had the 
child lived, by virtue of the father’s tax rate and $600 
deduction for a dependent (Brief 33). Defendant argues 
it would have cost plaintiff mere than $170-$175 to support 
the child. That may be true, but it is absurd to argue that 
the jury may not consider one item reducing the cost of 
raising the child because the total cost of raising the child 
would be greater. All items of prospective pecuniary bene¬ 
fits and expenses should be presented so that the jury may 
weigh both. United States Electric Lighting Co. v. Sul¬ 
livan, (1903) 22 App. D. C. 115, 130-137. 

3. Defendant objects to the testimony by the father as to 
his progressive hearing difficulty (Brief 34). The father 
had hearing difficulty at the time of the trial, testifying 
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with a hearing aid (J. A. 29A-30A). The law is settled 
that “The Jury should consider the health and physical 
condition of the father or parents of the deceased minor 
where the action is brought by or for the benefit of the 
parents . . . these factors have a tendency to show whether 
they were or were not likely to become dependant on the 
deceased for support or assistance”. 14 A. L. R. (2d) 530. 
See also Philadelphia B. & W. R. Co. v. Tucker, (1910) 35 
App. D. C. 123, 151. Deafness of the father should be con¬ 
sidered by the jury in a wrongful death action. St. Louis 
er. R. Co. v. Jacks , (1912) 105 Ark. 347, 151 S. W. 706. 

4. Defendant argues the court erred in allowing testimony 
“as to the help the child would give to the parents” because 
the child was spastic (Brief 34). Defendant cites no record 
references and no authorities. We assume defendant refers 
to the question put to Mrs. Hord as to whether the child 
would have been required in light of their station in life 
to render services (J. A. ISA). This was obviously rele¬ 
vant. (See pp. 22-26). 

B. The Court Properly Excluded the Following Evidence: 

1. Defendant claims the court erred in not permitting him 
to ask Mrs. Hord if she “really desired to have another 
child” (J. A. 22A) to “lay a foundation for showing that 
Mrs. Hord at one time desired to have an abortion per¬ 
formed” (Brief 34-35). This was a scandalous question 
to put to this mother, especially since there -was no attempt 
by defendant to show by testimony of her doctor, Dr. Irev, 
whom defendant called as a -witness, or by any other -witness, 
that this mother ever wanted an abortion. (J. A. 85A-87A). 
The fact is Mrs. Hord never did want an abortion and 
defense counsel could have had no reason to believe she did. 
Furthermore, the question had no bearing whatever on 
liability. Nor -was it relevant as to damages either, since 
damages under the District of Columbia statute are limited 
to pecuniary loss and there could be no recovery for love 
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and affection, as the court told the jury (J. A. 22A, 94A). 
The question, therefore, was an attempt to inject an inflam¬ 
matory irrelevance and so was properly excluded. 

2. Defendant protests that “the court refused to permit 
the defendant to show” by testimony of Dr. Notes that the 
delivery table “was a very modern type and as good, if 
not better, than the equipment used in most of the hospitals 
in the District of Columbia” (Brief 35). First of all, as 
defendant admits, the court pointed out to counsel and told 
the jury that the character of the equipment was not in 
issue; that the only issue was whether the equipment was 
negligently used (J. A. 68A-69A). Secondly, notwith¬ 
standing the court’s ruling, and immediately after the rul¬ 
ing, defendant forthwith proceeded to get into evidence 
exhaustive testimony by Dr. Notes as to the character of 
the table and its modernity and widespread use (J. A. 69A- 
70A). Dr. Notes described the table in great detail and 
characterized it—without objection from plaintiff—as 
“better than average ... a very good table ... It has no 
features different from any standard delivery tables in the 
city . . . That is standard procedure for delivery of babies 
throughout the city, throughout the country” (J. A. 70A). 
Moreover, defendant was allowed to ask Nurse Wolverton 
(without objection) if this was “a modem table that is being 
used in all the hospitals.” And she replied, “I think so” 
(J. A. 62A). 

3. The question addressed to Dr. Notes as to whether the 
hospital had a duty to deliver the child was property 
excluded as calling for an opinion and a legal conclusion 
(Brief 35-36; J. A. 72A). But after the court excluded this 
question, defendant proceeded to get the testimony before 
the jury anyway. The very next question defendant put 
was, “Who was supposed to deliver the child of Mrs. 
Hord?” (J. A. 72A). Plaintiff’s objection was overruled 
and Dr. Notes replied: “A. The doctor is supposed to de¬ 
liver the baby” (J. A. 72A). 




4. The court properly excluded the question addressed by 
defendant to Dr. Notes, “Was everything being done at the 
time that could possibly be done by the nurses, from what 
you saw?” (Brief 36; J. A. 70A). The question was 
objectionable because it was leading, called for an opinion 
and a conclusion. There was no need for an expert witness 
to testify as to such an opinion or conclusion. Special skill 
will not entitle a witness to give an expert opinion where 
the jury is capable of reaching its own conclusions from 
facts susceptible of proof in common form. District of 
Columbia v. Haller (1894) 4 App. D. C. 405, 413; Kenney v. 
Washington Properties, (1942) 76 App. D. C. 43, 45. 
Defendant hospital had ample opportunity to introduce 
testimony as to what was done in the delivery room at this 
birth, what is accepted and proper procedure in such cases, 
and what, if anything, else could or could not have been 
done to prevent such a fall. 


IV. 

THE TRIAL COURT PROPERLY RULED THAT RE¬ 
COVERY OF DAMAGES FOR WRONGFUL DEATH 
OF AN INFANT IS NOT LIMITED TO OUT-OF- 
POCKET EXPENSES. 

A. The Evidence Indicated That Only Defendant’s Negli¬ 
gence Prevented the Child From Reaching Majority. 

Defendant repeatedly, without citing record references, 
asserts that the decedent child was spastic (Brief 18-19, 
21, 23, 24, 29) and argues that therefore there could be “no 
possible testimony that the child would reach the age of 
21” (Brief 29), and that he would have been a charge and 
a burden upon the plaintiff -while he lived and this negatived 
any pecuniary loss '(Brief 19). Defendant also states 
“There was nothing to indicate it (the alleged spasticity) 
was caused by any act of defendant” (Brief 18); that 
“there was no evidence the spastic condition was caused 
by the fall.” (Brief 21). Therefore, defendant argues, 
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there could have been no pecuniary loss during the child’s 
minority, or thereafter, and so damages should have been 
limited to out-of-pocket expenses for hospital and burial 
bills totalling $131.45 (Brief 18, 24, 29). 

The record shows (1) no direct evidence of spasticity; 
(2) no evidence spasticity is fatal; (3) that defendant’s 
negligence caused spasticity, if there was any. 

There actually was no direct testimony that the child was 
spastic. The sole, brief mention of spasticity was by Dr. 
G-eschickter, and this was in response to questions asked 
not by counsel for either party, but by the court after de¬ 
fendant had concluded his examination of the witness and 
during coss-examination by counsel for plaintiff (J. A. 
57A-58A). Dr. Geschickter said that the report of the 
neurological examination which was really not his exami¬ 
nation, stated that the child was spastic (J. A. 58A). Dr. 
Geschickter never said he knew the child was spastic, or 
that he himself observed that it was spastic, or even that it 
was his opinion that the child was spastic (See J. A. 57 A- 
58A). Strangely, counsel for defendant hospital never 
asked Dr. Geschickter one question as to spasticity; the only 
questions came from the Court (See Dr. Geschickter’s testi¬ 
mony, J. A. 48A to 58A). Even more strange is the fact 
that defendant, a medical institution, never called any medi¬ 
cal witness or any other witnesses to testify that the child 
was spastic. Defendant did not call the doctors who per¬ 
formed the neurological examination, which purportedly 
resulted in a report of spasticity. Defendant did not attempt 
to introduce this report itself. Defendant did not ask the 
nurses in defendant’s employ "who attended the child during 
its life if they noted any limitation in the child’s move¬ 
ments which might suggest spasticity. In fact, defendant 
did not ask any witness one question about spasticity and 
never argued it to the jury. 

The failure of defendant to produce any direct evidence 
of spascititv strongly suggests that direct evidence would 
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have shown that the child was not spastic, or if it was, that 
spasticity definitely was caused by the brain injuries suf¬ 
fered in the fall. “Producing weaker evidence when 
stronger might have been produced, lays the defendant 
open to the presumption or suspicion that the stronger 
evidence would have been to their prejudice. The New 
York, 175 U. S. 187-204 . . . Runkle vs. Burnham, 153 U. S. 
216-224 . . . Graves vs. U. S., 150 U. S. 118-21 . . . The rule 
even in criminal cases is that if a party has it peculiarly 
within his power to produce witnesses whose testimony 
would elucidate the transaction, the fact that he does not 
do it creates the presumption that the testimony if produced 
would be unfavorable. ” Chesapeake Beach R. Co. vs. Brez 
(1912), 39 App. D. C. 58, 71. 

Moreover, all witnesses who saw the child alive and who 
testified as to the child’s general condition—Nurses Hos- 
kinson and Wolverton, Mr. and Mrs. Hord—categorically 
testified the child appeared healthy and normal in all re¬ 
spects, except for the bruise on its head (See J. A. 80A, 65A, 
32A, 14-15A). 

But conceding, arguendo, that the oblique, hearsay ref¬ 
erence by Dr. Geschickter to a report of the neurological 
examination was some evidence of spasticity, the remainder 
of Dr. Geschickter’s testimony points to the fact that the 
brain injury suffered in the fall was the moving, proximate 
cause of spasticity. 

Thus, Dr. Geschickter said: 

1. Spasticity results from a brain condition (J. A. 
57A). 

2. The brain condition is produced “following birth 
or during birth and immediately thereafter.” (J. A. 
57A). 

3. Asked “Could that spastic condition have been 
brought about by the blow on the head at the time 
of birth?”, Dr. Geschickter replied “It is conceiv¬ 
able that that might be so too.” (J. A. 58A). 
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Dr. Geschickter’s admission that the blow on the head 
suffered in the fall could have caused the alleged spasticity, 
is not modified by his prior testimony, before any mention 
of spasticity, that “During the birth of a child hemorrhages 
in the brain occur in an appreciable percentage of deliv¬ 
eries, due to the passage of the child’s head down the tight 
birth canal.” (J. A. 55A-56A). Defendant implies in its 
brief that this isolated observation, which was never tied 
to the facts of the instant case, tended to show spasticity 
occurred here as a result of a tight birth canal. No such 
implication is warranted. 

Neither Dr. Geschickter nor Dr. Irey, physician to Mrs. 
Hord, nor anyone else testified that she had a tight birth 
canal, or that there was any indication that this child’s 
brain injury was so caused. On the contrary, there was 
testimony that Mrs. Hord had a normal birth canal as in¬ 
dicated by the normality of the birth of three prior-born, 
healthy children (J. A. 11A, 17A, 32A). 

Thus, there was no evidence that this child was spastic 
before the fall. The neurokgical examination was per¬ 
formed after death and so, at most, could be construed as 
indicating that the child was spastic at death—after the 
fall. Again, there is not the slightest scintilla of evidence 
that the child was spastic during his short lifetime. 

All the medical evidence concurred that the child had 
brain injuries at death (Dr. Geschickter—J. A. 55A; Dr. 
Lambros—J. A. 34A-39A; the death certificate—J. A. 89A). 
Since there was no actual evidence the child suffered brain 
injuries at any other time or in any other way than during 
the fall, and since spasticity is caused by brain injuries, the 
conclusion is inevitable that if this child developed spas¬ 
ticity, it resulted from the fall at birth. Therefore, if de¬ 
fendant’s negligence caused the fall, defendant’s negligence 
was responsible for the alleged spasticity. Certainly, de¬ 
fendant can not be heard to say it is not liable for pecuniary 
loss because the child’s pecuniary value was impaired by 
defendant’s negligence. 
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Incidentally, defendant also claims that the evidence 
indicated spasticity shortens life and, therefore, if spastic, 
the defendant would never have reached 21 (Brief 24). 
On the contrary, Dr. Geschickter testified * 1 there are indi¬ 
viduals who live, and live to old age” with spastic condi¬ 
tions (J. A. 58A). And there was no evidence whatever 
that spasticity shortens the average, normal life span, 
generally, or even in some cases (See J. A. 57A-58A). 

B. In an Action for Wrongful Death of an Infant, Next 
of Kin Can Recover “Substantial” Damages for Lost, 
Prospective Services During Minority. 

Defendant seems to argue, by innuftTjdo, quotation and 
confusion, that only nominal damages can be recovered 
where decedent dies too young to have established an 
earning capacity; that a jury’s award for lost prospective 
services during minority would be too speculative (Brief 
18-30). 

Two of three cases cited in this connection by defendant 
were decided on special facts which precluded the possi¬ 
bility of pecuniary loss. In Wilson v. Consolidated Dressed 
Beef Co., 295 Pa. 168, 145 At. 81, the father’s attorney ad¬ 
mitted that facts there precluded the probability that the 
child would be of financial benefit (Brief 20). In Scherer 
v. Schlaberg, 18 N. D. 421, 122 N. W. 1000, the child was 
admittedly so seriously ill before defendant’s negligent act, 
that it was unlikely that the child would have even survived, 
apart from defendant’s negligence, or that expenses would 
not have exceeded the sick child’s earning capacity (See 
Brief 22). Moser v. Hand, 81 Fed. (2d) 522 (Brief 20-21), 
decided on the basis of Mississippi law, does state the rule 
defendant advocates. This case represents a view followed 
only in that one jurisdiction, Mississippi, and in some cases 
in Pennsylvania where the decisions are in conflict. 14 
A. L. R. (2d) 516-520, 490, 492. 

An exhaustive analysis of hundreds of decisions in the 
various states is contained in the aforementioned 14 A. L. R. 
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(2d) 485-543. The meticulous annotator summarizes as 
follows: 

“Ordinarily a prima facie case for the award of sub¬ 
stantial damages to parents for the death of a minor 
is proved without evidence showing directly the value 
that the minor’s services would have had from the date 
of his death or injury until he would have reached his 
majority. A sufficient basis for an award is made out 
by showing the child’s age, sex, physical and mental 
condition and relations with and attitude towards his 
parents together with evidence concerning his parent’s 
ages, health, life expectancy, and circumstances in life. 
From these facts the jury is as well qualified as a wit¬ 
ness to determine the amount of the loss.” 14 A. L. R. 
2d 490. “Sometimes a lesser showing will suffice.” 14 
A. L. R. 2d 516. (Emphasis supplied). 

The above annotation lists state after state following this 
majority view. The Court of Appeals of the District of 
Columbia noted with approval this majority view in the 
detailed and scholarly opinion in United States Electric 
Lighting Company v. Sullivan, supra. 

The reasoning and principles of the Sullivan case were 
expressly followed in Smith v. Cissel (1903) 22 App. D. C. 
318, and in Globe Furniture Company v. Gately (1922) 51 
App. D. C. 367. In the Smith case, this Court, in upholding 
a substantial verdict for wrongful death of a child 8 years 
old, cited the Sullivan case as having settled the point in 
this jurisdiction that substantial damages are recoverable 
for decedents, regardless of age. 

The Court pointed out in the Sullivan case that even 
where an injured person survives and sues for damages, his 
damages are uncertain and indefinite because “there can be 
no fixed measure of compensation for the pain and anguish 
of body or mind, nor for the loss of time and care in busi¬ 
ness, or the permanent injury to health and body.” Elec¬ 
tric Lighting Co. v. Sullivan,, supra, at p. 135 “So, when the 
suit is brought by the representative, the pecuniary injury 


1 






28 


resulting in the death to next of kin is equally uncertain and 
indefinite . . . there is difficulty in either case in getting at 
the pecuniary loss with precision or accuracy, more diffi¬ 
culty in the latter than in the former, but differing only in 
degree, and in both cases the result must be left to turn 
mainly upon the sound sense and deliberate judgment of the 
jury”, the Sullivan Court noted, quoting from the Su¬ 
preme Court opinion in III. C. R. Co. v. Barron, 5 Wall 90, 
105, 18 L. ed. 591, 595. (Emphasis supplied) 

This Court stressed that it is rarely possible for the 
plaintiff “to show direct, specific pecuniary loss . . . and 
generally, the basis for the allowance of damages has to be 
found in proof of the character, qualiities, capacity and 
condition of the deceased and in the age, sex, circumstances 
and conditions of the next of kin. The proof may be un¬ 
satisfactory, and the damages may be quite uncertain and 
contingent, yet the jurors in each case must take the ele¬ 
ments thus furnished and make the best estimate of dam¬ 
ages they can.’ Lockwood v. New York L. E. and W. R. 
Company, 98 N. Y. 523, 526. See also Birkett v. Knicker¬ 
bocker Ice Company, 110 N. Y. 504, 508, 18 N.E. 108.” 

United States Electric Lighting Company v. Sullivan . 
supra, at p. 136. (Emphasis supplied): 

“In numerous other cases that might be cited, the 
same liberal rule for the ascertainment of damages to 
next of kin has been followed as necessary to give any 
practical effect to the remedial puryx>se of such legis¬ 
lation.” 

The Court in the Sullivan case said: 

“In many of these, where the deceased was an infant 
(sometimes of tender years), the recovery has not only 
been permitted to include probable pecuniary injury, 
founded on a legal claim to the deceased infant’s serv¬ 
ices during minority, but also that which might be 
fairly estimated with reference to the reasonable ex¬ 
pectation of the continuance, to some extent, of those 
services after majority, founded on conditions of age, 
feeble health, and poverty reasonably sufficient to create 
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a strong moral obligation on the part of the child. 
(Citations) ” 

The question before the court in the Sullivan case was 
whether recovery could be had for pecuniary loss after the 
majority of a deceased minor. (This point is discussed 
infra, at p. 32). The same principle and approach that led 
the court to support recovery for post-majority pecuniary 
loss, persuaded the court to approve, in dicta, substantial 
recovery for pecuniary loss where decedent was a minor of 
tender age—namely the need for a “liberal rule for ascer¬ 
tainment of damage” to give any practical effect to the 
remedial purpose of such legislation. 

It should be noted that the D. C. wrongful death statute 
does not differentiate between the death of an adult and of 
an infant (See D. C. Code (1940) Sects. 1201-3). Certainly, 
where decedent has not yet demonstrated the value of his 
services, there is more scope for discretion on the part of 
the jury. But even a case cited by defendant concedes that 
“in actions of this nature juries are not confined to the 
consideration of the evidence alone, as they are in many 
other kinds of actions, but they may exercise a much wider 
latitude in applying their own knowledge and experience 
than would be proper in most other cases ...” (Scherer v. 
Schlaberg, supra) (Brief 22). And in another case cited by 
defendant, the court said “we are mindful of the cases 
which hold that the health of the child and the situation in 
life of the parents may afford proof of the probable pros¬ 
pective earnings of a child.” (Wilson v. Consolidated 
Dressed Beef Co., supra) (Brief 20). 

The fact that the jury must have wider scope for discre¬ 
tion in such cases is not ground for disallowing substantial 
damages for the death of a young child—such a rule would 
defeat the purpose of the statute and free the tort feasor 
of financial liability if the victim was young. Following are 
pertinent extracts from opinions in line with this majority 
view. 
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“The leading case on the question”, according to the 
annotation in 14 A. L. R. 2d, 485, 517, is Ihl v. 42nd Street 
and G Street Ferry R. Co. (1872), 47 N. Y. 317. There, in 
upholding a “substantial” recovery for the death of a three 
year old child (the amount is not indicated), the Court 
said: 


“The absence of proof of special pecuniary damage 
to the next of kin resulting from the death of the child 
would not have justified the court in nonsuiting the 
plaintiff, or in directing the jury to find only nominal 
damages. It was within the province of the jury, who 
had before them the parents, their position in life, the 
occupation of the father, and the age and sex of the 
child, to form an estimate of the damages with refer¬ 
ence to the pecuniary injury, present or prospective, 
resulting to the next of kin. Except in very rare in¬ 
stances, it would be impracticable to furnish direct evi¬ 
dence of any specific loss occasioned by the death of a 
child of such tender years; and to hold that, without 
such proof, the plaintiff could not recover, would, in 
effect, render the statute nugatory in most cases of this 
description. It cannot be said, as a matter of law, that 
there is no pecuniary damage in such a case, or that 
the expense of maintaining and educating the child 
would necessarily exceed any pecuniary advantage 
which the parents could have derived from his services 
had he lived. These calculations are for the jury,. . .” 
(Emphasis supplied). 

In Gill v. Laguerre, (1931) 51 R. I. 158,160-161, the Court 
pointed out: 

“It is contended that, owing to the fact that the de¬ 
cedent in the instant case was too young to have had 
any earning capacity, . . . only nominal damages can 
be recovered. We can not give our assent to this view 
of the law applicable to a case of this kind. To so hold 
would in effect result in a nullification of the statute. 
It is true that no rule approximating certainty for the 
assessment of damages can be laid down in actions for 
damages to the estate of a child too young to have de¬ 
monstrated an earning capacity but it does not follow 
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that for this reason the courts are powerless to afford a 
remedy. 

“We are of the opinion that the practical rule in 
these cases is to bring before a jury the facts relating 
to the age, sex, physical and mental characteristics of 
the child, the position in life and earning capacity of its 
parents as bearing upon the conditions under which the 
child would probably have been reared and educated 
and leave it to the jury to assess the damages subject 
to the power and duty of the trial justice to confine the 
award within the bounds of reasonable probability. 
While this rule leaves much to be desired as to cer¬ 
tainty it is preferable to the alternative urged by the 
defendant which would permit one legally responsible 
for the death of the child to escape civil liability there¬ 
for. There is ample authority for this view of the 
law.” (Emphasis supplied). 

In Wallace v. City of Rock Island. (1944) 323 Ill. App. 
639, 641, 642, the Court said: 

“Damages in cases of this character are incapable 
of determination by any fixed mathematical calcula¬ 
tion or rule of certainty. From the very nature of the 
circumstances, there can be no exact rule of determining 
the value of services which a deceased child would have 
rendered, had death not intervened. So, we find that 
such damages as are assessed by the jury are peculiarly 
subject to the power and duty of the trial judge to con¬ 
sider same with a view to the bounds of reasonable 
probability. It might be said that this rule leaves 
much to be determined as to certainty, but it is not 
altogether a stranger to tort actions in general. Ver¬ 
dicts in personal injury suits, . . . differ materially in 
cases where the circumstances are not dissimilar. ’ ’ 

The evidence introduced as to the age, health, sex and 
life expectancy of the decedent Hord and the age, health, 
life expectancy, financial and other circumstances of the 
parents is considered infra at p. 34. 
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C. In an Action for Wrongful Death of an Infant, Next 
of Kin Can Recover Damages for Loss of Pecuniary 
Benefits After Majority. 

Defendant argues plaintiffs could not recover for pecu¬ 
niary loss after majority, contending that “in most of the 
well-reasoned decisions no damages were allowed after 
majority unless there was actual substantial proof to go to 
the jury that the decedent had shown a clear-cut intention 
of making some donation after the period of majority.” 
(Brief 26). Defendant cites only one case, State v. Cohen , 
166 Md. 682, 172 At. 274 (Brief 26). This view is followed 
in but jurisdictions: “It is held in a few 

jurisdictions that no award can be made to parents of a 
deceased minor child for the loss of benefits which they 
might reasonably have expected from the child after he 
reached his majority.” 14 A. L. R. 2d, at page 509, citing 
the Cohen case. 

“A large majority of the Courts hold that the parents 
and other beneficiaries may recover for the loss of 
reasonably expected benefits (usually in money and in 
services) after the majority of the deceased.” 14 A. 
L. R. (2d) 4S9, 506. 

The Sullivan case aligned the District of Columbia with 
this majority view. The charge in the Sullivan case was 
that “the plaintiff is entitled to recover such sum as will 
fairly and reasonably compensate the father of the decedent 
for any financial loss they may find him to have sustained 
bv reason of the decedent’s death, such loss to be measured 
by such sum as the evidence may show the said father 
would probably have received from the decedent had he con¬ 
tinued to live.” U. S. Electric Lighting Co. v. Sullivan , 
supra, at pp. 121, 135. In upholding this charge which au¬ 
thorized damages for pecuniary loss after majority, the 
Court aligned itself with the overwhelming majority view 
that damages generally are permissible after majority. The 
reasoning the court invoked was the need for “a liberal 
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rule for ascertainment of damages to next-of-kin’’ to ef¬ 
fectuate the purpose of the wrongful death statute. 

As the court said in Atkeson v. Jackson Estates, (1913) 
72 Wash. 233, 240-241: 

“It may be that, had the daughter reached her ma¬ 
jority and had the respondents maintained their present 
financial condition and carried out their expectations 
concerning her, the expense of her care, nurture and 
education would have exceeded her earnings, on their 
behalf. But since adversity and misfortune are some¬ 
times the accompaniments of life, as well as prosperity 
and success, there is another side to the picture. It is 
possible that the respondents may lose the property 
they have accumulated, and at the same time their 
health and ability to earn money. If such a misfortune 
should befall them, might it not be said that the daugh¬ 
ter’s earnings, had she lived, would have greatly ex¬ 
ceeded the cost of maintenance? And who shall say 
that such a misfortune may not befall them? And 
if the probability exists, why may not a recovery be 
based thereon? There is, of course, no certain measure 
of damages in cases of this character; but notwithstand¬ 
ing the difficulty, the great weight of authority is that 
a substantial recovery may be had.” (Emphasis ours). 

Under the majority rule adhered to in the District of 
Columbia, therefore, it was for the jury to determine from 
the evidence as to the parents, their age, life expectancy, 
background, financial status and general circumstances, the 
type of household they maintained, and so on “what might 
be fairly estimated with reference to the reasonable ex¬ 
pectation of the continuance, to some extent, of those 
services after majority ...” United States Electric Light¬ 
ing Co. v. Sullivan, supra, at page 136. 
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D. Substantial Evidence was Introduced as to the Cir¬ 
cumstances of the Next of Kin and Deceased on the 
Basis of Which the Jury Could Award Damages for 
Pecuniary Loss. 

Defendant argues “there was no evidence of any kind 
to sustain any loss of a pecuniary advantage to the parents. ’ ’ 
(Brief 18, 23). Defendant failed to observe that the record 
shows the plaintiff introduced virtually all the evidence 
possible, and certainly all the evidence required in an ac¬ 
tion for wrongful death of an infant decedent, pursuant to 
the principles of the Sullivan case in this jurisdiction, and 
of the overwhelming majority of courts in other jurisdic¬ 
tions. (See discussion supra, pp. 26-33). Plaintiff intro¬ 
duced evidence as to the age and life expectancy of the 
parents; their type of household and the circumstances of 
the upbringing of their other three children; their back¬ 
ground and financial circumstances (J. A. 16A-19A, 23 A - 
30A, 33A, 45A-48A). Plaintiff also introduced evidence as 
to the age and sex, the normality of size, color and cry, and 
the appearance of health of decedent; the probable cost of 
raising him had he survived, and evidence as to whether the 
parents could reasonably have expected this fourth child to 
have rendered services. (J. A. 16A-19A; 23A-30A, 33A, 
45A-48A). 

Mrs. Hord testified that she was 44 years of age and that 
she and Mr. Hord were married in 1929 (J. A. 10A). She 
further testified that: They had three sons, 7, 9 and 17M> 
years old, and lived at 2615 Randolph Street, N. E. (J. A. 
10A). They maintained “a moderate standard of living’ 7 — 
“Well, we own our own home. Our children are given 
benefits of various outside activities, speech work, dancing, 
music” (J. A. 17A). Mrs. Hord did her own house work 
and raised the children herself (J. A. 17A). Mrs. Hord 
testified that in light of their station in life, this child, if 
it had come into their household, during his growth would 
have been required to assist in rendering services to his 
parents. “I should think so”, she said. “In fact, being 
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the youngest he would be helping more than the others, 
probably.’’ (J. A. 19A). 

Mr. Hord testified that he was 46 years old at the child’s 
birth (J. A. 29A), and that he had been employed by 
C. A. B. since 1944 as Chief of the Accounting & Statistical 
Division. A professional accountant, he stated that he had 
degrees from three colleges (J. A. 23A). He at one time 
was on the faculty at Central College (J. A. 23A). On 
Civil Service status, his salary was $11,550 (J. A. 24A). 
Mr. Hord further testified that he was the sole support of 
the family (J. A. 24A). 

Mr. Hord testified as follows as to the approximate cost 
of raising the decedent, a male child, had he survived: The 
grocery bill for the surviving 5 in the family had been run¬ 
ning around $125 per month up to January; since January 
it had been running about $150—or approximately $30 per 
month per person (J. A. 25A). He said that an infant 
would not run the food bill up more than $15 a month on the 
average. This he calculated on the basis of past experience 
with the surviving children during their prior infancy. In 
arriving at this figure, he noted that Mrs. Hord had nursed 
the other three children and would have nursed this one 
and hence there would have been no problem of a milk bill 
for sometime. He testified that he knew that Mrs. Hord 
had been physically prepared to nurse the child (J. A. 26A). 
He owned his own house and, therefore, the child would not 
impose additional rental expense (J. A. 26A). Mr. Hord 
pointed out that much of the clothing for the child would 
have been hand-me-downs from the other three sons, and 
that in any case, his experience with the others indicated 
the amount would not be over $30 per year (J. A. 26A-27A). 
Defendant did not challenge the accuracy of these figures by 
cross-examination of the Hords or by introducing any other 
testimony. 

Mr. Hord testified that if the child had lived, he would 
have received an additional $600 (Federal) tax deduction, 
thereby reducing his annual tax by $170 to $175 (J. A. 
28A). He said that he and his wife intended to follow the 
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pattern established for the other boys, including college 
education, in raising the decedent (J. A. 28A). He would 
be 66 years old when the child reached 21 years old (J. A. 
29A). Mr. Hord was wearing and using a hearing aid 
while testifying (J. A. 29A). He testified that he had been 
suffering from a “hearing difficulty which had been pro¬ 
gressive over the years.” (J. A. 30A). 

Both husband and wife testified as to the normal appear¬ 
ance and characteristics of the child at birth and after 
birth. In fact, all witnesses who testified to seeing the in¬ 
fant alive said that it cried like normal babies do and that 
it had all appearances of being healthy and normal in size 
and color and appearance, except for the bruise on the 
head. Mr. Hord testified that his wife’s pregnancy ap¬ 
peared to be as normal as the prior three pregnancies, 
which had resulted in three normal children. He saw the 
decedent, born about 10:30 a. m., late in the afternoon on its 
birthday (J. A. 30A-31A). When asked “Can you tell us, 
apart from the bruise, whether or not the child in other 
respects was a good sized baby”, Mr. Hord replied “The 
child looked the same as our other three children had looked 
so far as I could tell.” (J. A. 31A-32A). Mrs. Hord testi¬ 
fied that the child “looked normal in appearance and was 
crying lustily” and that the cry sounded like that of a 
normal child when she saw the infant in the delivery room 
(J. A. 15A). She did not then realize the child had been 
“picked off the bucket” (J. A. 15A). 

Jessie Wolverton, nurse and assistant superintendent of 
nurses at defendant hospital said the child “Seemed to be 
alright” after she picked it up, except for “a small abra¬ 
sion over the left eye brow” (J. A. 62A, 65A). Asked, 
“What can you tell us as to whether or not the baby, when 
you took it out of the bucket, looked like a bright, healthy 
baby?” she replied: 

A. It looked alright. 

Q. The baby had good color? A. Yes. 

Q. The babv was crving? A. It did cry.” (J. A. 
65A). 



37 


The other nurse, Mrs. Edna Hoskinson, also employed 
by defendant and called as a witness by defendant, indi¬ 
cated she observed the child and it appeared normal—that 
she found nothing unusual about the baby when she saw it 
in the nursery (J. A. 80A). It should be noted that there 
was no evidence that the child at birth was not in good 
health. 

Plaintiff introduced in evidence the U. S. Life & Acturial 
tables, published by the U. S. Government and based on the 
last census brought up to date as of October, 1951 (J. A.- 
45A-46A). The table showed the life expectancy for an 
infant from 0-1 year is 61.60 years (J. A. 46A-47A) and the 
jury was so informed by counsel for plaintiff (J. A. 47A). 
The jury was also informed by oounsel for plaintiff that 
the life expectancy for the father, who was 45 at the time 
of the child’s death, was 25.5 years, and the life expectancy 
of the mother, who was 41 at the child’s death, was 31.82 
years. (J. A. 47A). 

Defendant’s argument on damages essentially is that any 
damages, beyond out-of-pocket expenses, would be too specu¬ 
lative because the decedent died so young. That is, only if 
decedent had lived longer could his pecuniary value have 
been precisely determined. 

The answer is that defendant should not be permitted to 
claim that damages were not capable of precise calculation 
where defendant’s wrongdoing made the damages difficult 
to caluculate precisely. The Supreme Court so stated in 
Eastman Kodak Co. v. Southern Photo Materials Co. (1927), 
273 U. S. 359, 379, a tort action under the Sherman Act: 

“. . . ‘Damages are not rendered uncertain because 
they cannot be calculated with absolute exactness. It is 
sufficient if a reasonable basis of computation is af¬ 
forded, although the result be only approximate. ’ This, 
we think, was a correct statement of the applicable 
rules of law. Furthermore, a defendant whose wrong¬ 
ful conduct has rendered difficult the ascertainment of 
the precise damages suffered by the plaintiff, is not 
entitled to complain that they cannot be measured with 
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the same exactness and precision as would otherwise 
be possible. Hetzel v. Baltimore & 0. R. Co., 169 U. S. 
26, 39, 42 L. ed. 648, 652, 18 Sup. Ct. Rep. 255. And see 
Lincoln v. Orthwein, 57 C. C. A. 540, 120 Fed. 880, 886. 
We conclude that plaintiff’s evidence as to the amount 
of damages, while mainly circumstantial, was compe¬ 
tent; and that it sufficiently showed the extent of the 
damages, as a matter of just and reasonable inference, 
to warrant the submission of this question to the jury. 
The jury was instructed, in effect, that the amount of 
the damages could not be determined by mere specula¬ 
tion or guess, but must be based on. evidence furnishing 
data from which the amount of the probable loss could 
be ascertained as a matter of reasonable inference. 
And the question as to the amount of the plaintiff’s 
damages having been properly submitted to the jury, 
its determination as to this matter is conclusive.” 

CONCLUSION 

There was substantial evidence to go the jury, and to 
support the jury’s verdict for plaintiff, that decedent suf¬ 
fered fatal brain injuries at birth in the fall caused by 
defendant’s negligence. And there was ample evidence 
on which the jury could and did award more than nominal 
damages, in accordance with the right of next of kin to 
recover for loss of pecuniary benefits during and after the 
minority of decedent. 

For the foregoing reasons and authorities relied upon, 
it is respectfully submitted that the judgment below should 
be affirmed. 
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REPLY BRIEF 


There are numerous statements contained in the brief 
filed herein on behalf of the plaintiff which the defendant 
believes requires an answer. 

On page 2 of his brief the plaintiff states that the 
defendant’s statement of the case is jumbled and omits 
and distorts the evidence, and in the interest of brevity 
submits his statement of the case rather than to point 
out defendant’s misstatements. 
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The defendant will not be as charitable and will state 
that plaintiff has deliberately misstated facts and will, in 
order to save the time of the Court, set out the definite 
misstatements. 

THE DEATH CERTIFICATE 

The plaintiff tried in numerous ways to have certain 
parts of the death certificate presented to the jury with¬ 
out actually putting it in evidence in its entirety as on 
page 55A of the joint appendix, and finally plaintiff of¬ 
fered and read the death certificate to the jury in rebut¬ 
tal (J.A. 88A). 

The plaintiff, on pages 6 and 14 of his brief, sets forth 
what was supposedly contained on the death certificate 
as read to the jury as follows: 

“Disease or condition directly leading to death: re¬ 
spiratory failure. 

“Antecedent causes: Intracranial hemorrhage and 
intracranial pressure. 

“Other significant conditions: ? Head injury at birth.” 

The record (J.A. 88A-89A) indicates that counsel, for 
the plaintiff had difficulty in reading the certificate and 
it was finally read by the Court as set forth above with 
this additional statement: “And there is a question mark 
before the words ‘head injury at birth’ ”. 

TESTIMONY OF DR. CHARLES F. GESCHICKTER 

The plaintiff in his brief on page 14 states that de¬ 
fendant implies that Dr. Gesehickter testified as to the 
cause of death as plaintiff’s witness. “This is false”. The 
defendant, in its brief on page 5, stated “Dr. Charles F. 
Gesehickter, called as a witness on behalf of the plaintiff, 
stated * * 

On page 4SA of the joint appendix is the following: 
“Dr." Charles F. Gesehickter, produced as a witness by 




the plaintiff, having been first duly sworn, testified as 
follows:”. Counsel for the plaintiff then proceeded to 
prove the competency of this witness as an expert. After 
plaintiff had completed his examination of this witness 
the defendant commenced its cross-examination of the 
doctor and on an objection by the plaintiff the Court 
stated that he would allow the defendant a little leeway 
(J.A. 52A), and again at page 53A of the joint appendix. 
On page 54A the plaintiff asked leave to cross-examine 
the doctor and this privilege was extended to him. 

The doctor stated (J.A. 53A) that the immediate cause 
of death was asphyxia—respiratory failure—the child 
suffocated. The witness further stated that the child’s 
lungs contained mucus that had been aspirated and helped 
plug the air passage. This effect or finding was asso¬ 
ciated with areas in the lung that were not expanded, but 
collapsed, and didn’t contain air, so the child’s lungs 
showed mucus plugging and collapse of some of the air 
spaces. This is the immediate cause of the failure to go 
on breathing. That goes behind the immediate cause of 
death to the corresponding conditions of the lungs. The 
witness further stated that it was called aspiration bron¬ 
chial pneumonia; that there were no fractures of the 
skull either by autopsy or X-ray (J.A. 54A). 

Counsel for the plaintiff attempted to show that death 
usually followed stoppage of breathing and the doctor 
said “No; either stoppage of the heart or stoppage of 
breathing”. The witness further testified that in this 
case the heart continued to beat for some time after he 
stopped breathing. The witness testified that the rec¬ 
ord showed no secondary cause of death, just secondary 
findings (J.A. 54A). 

The plaintiff, in his brief on page 12, states that Dr. 
Geschickter conceded the fall-incurred brain injuries could 
have caused death and he did not deny that it did cause 
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death, and refers to pages 57A and 58A of the joint ap¬ 
pendix. The Court asked the doctor whether the blow 
would be the cause of death and the doctor stated that 
it would be conjectural from the findings (J.A. 58A). 

The plaintiff, in his brief on pages 14 and 15, states 
that Dr. Geschickter never denied that the brain injuries 
caused the death, but, on the contrary, conceded this at 
least was possible, citing pages 57A-58A of the joint ap¬ 
pendix. There isn’t a word on these two pages to sup¬ 
port such a statement. 

TESTIMONY OF DR. VASIUOS S. LAMBROS 

The plaintiff called Dr. Yasilios S. Lambros as his 
expert witness to tetstify as to the cause of death. The 
witness stated that he saw the child at the De Vol Fun¬ 
eral Home on October 6. He stated that there w T as a 
contusion on the left forehead that measured approxi¬ 
mately two and three-quarter inches in diameter (J.A. 
35A). All the testimony of the witnesses for both the 
plaintiff and the defendant and the hospital record main¬ 
tained by the defendant indicated a bruise at birth over 
the left eye the size of a dime. The doctor further stated 
that he examined the brain of the child on October 19, 
1949. The Court asked, “Was this an autopsy?” and 
counsel for the plaintiff answered that it was (J.A. 36A). 
The record discloses that the autopsy w^as performed by 
Dr. Keating and that Dr. Geschickter prepared the report 
of this examination (J.A. 53A). The witness then stated 
that he examined the brain of the child on October 19, 
1949, and apparently it vras a portion of the brain which 
was retained at the hospital after the autopsy wras per¬ 
formed. 

* The plaintiff, in his brief on page 15, takes issue with 
the statement contained in the defendant’s brief on page 
16 that Dr. Lambros did not have the advantage of the 


records at Georgetown University Hospital where the 
child spent most of its short life. The plaintiff in his 
brief states that Dr. Lambros saw both the record from 
Homeopathic Hospital and from Georgetown University 
Hospital, citing pages 39A and 44A of the joint appendix. 

Dr. Lambros was shown the records from the defendant 
hospital (J.A. 38A), and counsel for plaintiff in his ques¬ 
tions refers to a small abrasion on the head over the left 
eye as shown by those records. On page 44A of the joint 
appendix, Dr. Lambros was asked by counsel for the 
plaintiff if he had seen any of the records at Georgetown 
and there was no answer by the witness. 

The testimony of the plaintiff was that the child was 
taken to Georgetown University Hospital on October 1, 
and died there October 3, 1949 (J.A. 33A). 

There was no testimony given by the plaintiff to show 
what happened to the child from the time it left defend¬ 
ant’s hospital to the alleged examination by Dr. Lambros 
at the funeral home on October 6, 1949. The plaintiff 
failed to call any physician who examined or treated the 
child from the time of its birth to its death. 

The Court’s views concerning this witness are very 
clearly set forth on page 41A of the joint appendix. 

STATEMENT THAT CHILD WAS SPASTIC 

There are numerous references in plaintiff’s brief rela¬ 
tive to statements made by the defendant in its brief 
covering the spasticity of the child and the defendant 
feels that these statements should be answered. These 
references are contained in plaintiff’s brief pages 22-26. 

Dr. Geschickter stated that the report of the neurologi¬ 
cal examination disclosed that the child was spastic (J.A. 
58A). The doctor stated that it is a modern conclusion 
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that a number of children whom we call spastic—funds 
are being raised to help those children—that they have 
such conditions in their brain following birth or during 
birth and immediately thereafter, and that they are 
troubled and they go around and can’t control their 
movements and have to be fed. There are individuals 
who live, and live to old age, w T ho have just this type of 
injury (J.A. 57A-58A). 

It is contended, on page 23 of plaintiff’s brief, that the 
defendant should have submitted the report of this ex¬ 
amination which disclosed that the child was spastic or 
produce the testimony of other doctors that the child 
vras spastic. This statement was the result of a question 
by the Court and was a definite statement by the doctor 
and permitted in evidence -without any objection and 
without any offer on behalf of the plaintiff either by the 
hospital records or by the testimony of doctors who 
treated the child after birth to contradict such a state¬ 
ment. The burden was on the plaintiff to prove the cause 
of death and this surely should include the hospital rec¬ 
ords and the treatment of physicians accorded to the 
child, and there should be no burden upon the defendant 
to produce such testimony in the face of the attempt on 
the part of the plaintiff to indicate that the child was 
entirely normal after the fall. 

On pages 24 and 25 of the plaintiff’s brief it is inti¬ 
mated that Dr. Geschickter’s testimony points to the fact 
that the brain injury suffered in the fall vras the mov¬ 
ing, proximate cause of spasticity. The doctor did say, in 
answer to a question by the Court, that it was conceivable 
that the spastic condition could have been brought about 
by a blow on the head at the time of birth but there is 
a clear indication from his testimony that there are 
numerous cases of spastic children whose spasticity was 
not caused by trauma. 
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EveD if it is conceded that the spasticity was caused 
by the fall there is no evidence in the record in any 
place that the spasticity caused the death of the child. 

The plaintiff, in his brief at page 24, attempts to over¬ 
come the fact that the child was spastic by his state¬ 
ment that all witnesses who saw the child alive testified 
that the child appeared healthy and normal in all re¬ 
spects, except for the bruise on its head. 

All the witnesses who testified about the child’s condi¬ 
tion only testified as to its condition while at the de¬ 
fendant’s hospital. There was no testimony concerning 
its condition while at Georgetown University Hospital or 
what ocurred at the hospital. If the statements of the 
witnesses of the child’s condition at the defendant’s hos¬ 
pital were true, then apparently the fall did not hurt the 
child. 

The defendant was not sued because the child was 
spastic but because death was caused by the fall. The 
real reason for the defendant’s reference to spasticity 
■was merely to show that had the child lived it could not 
have been of any assistance to plaintiff but would have 
been a burden and therefore plaintiff would not sustain 
any pecuniary loss. 


DAMAGES 

The plaintiff’s brief in numerous places refers to the 
case of United States Electric Lighting Company v. Sidli- 
van, 22 App. D. C. 115, as sustaining the Court’s instruction 
that the plaintiff was entitled to damages after the ma¬ 
jority of the child, but these statements are only general 
references. 

On page 137 of the opinion in the Sullivan case, the 
Court makes the following statement: 

“The plaintiff in this case offered no prayer for 
damages founded on any legal claim which the parent 
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might have to the services of the deceased son dur¬ 
ing the residue of his minority; on the contrary, by 
proof under the general allegation of damage, the 
entire claim was based on the reasonable expectation 
that the deceased, who at intervals had made volun¬ 
tary contributions to the parent, would, if his life 
had not been taken, continue his contributions to the 
parent’s support during the probable duration of the 
latter’s life. 

The deceased, though lacking nearly two years 
of the attainment of majority, had been practically 
emancipated by the father; for it appears that the 
latter had consented to his leaving home, had at¬ 
tempted to make no contract for his services in the 
new home, had permitted him to make his own con¬ 
tracts for labor, and instead of demanding the pro¬ 
ceeds of the same, had contented himself with ac¬ 
cepting such sums as the son had voluntarily con¬ 
tributed therefrom to his assistance. 

This state of facts put the claim for recovery upon 
substantially the same basis as if the deceased had 
been an adult; hence, the prayer asked by the de¬ 
fendant had no application.” 

It is clearly indicated that the trial Court and the 
Court of Appeals considered that case in the light of a 
person who had reached his majority prior to the injury 
- which caused his death, and consequently there is nothing 
in this decision which would substantiate the plaintiff’s 
theory that the jury should be allowed to speculate on 
an award of damages for the death of a three day old 
child between the time of its death and its life expectency 
of 61.60 years. 

The Sullivan case was decided on June 2, 1903, and 
in the same term, on June 25, 1903, the United States 
Court of Appeals decided the case of Smith v. Cissel, 22 
App. D. C. 318, and on page 320 there is contained one 
of the instructions which was given to the jury, which 
instruction is as follows: 

“12. If the jury find for the plaintiff in any sum, 
then they will allow him only a fair compensation 




9 


for the value of the services of his daughter, as 
shown during her minority, by taking into considera¬ 
tion the age, the health of the deceased, her capacity 
for labor, and the probability of her living to the 
age of majority, less the usual and reasonable ex¬ 
penses of caring for and rearing his said daughter; 
but in no event shall the jury allow damages to the 
plaintiff for wounded feelings and sorrow in conse¬ 
quence of the death of his daughter, or on account 
of the suffering, mental or physical, of his daughter, 
by reason of the accident.” 

There is nothing contained in that case to substantiate 
the theory of the plaintiff that the jury should consider 
any question of damages after the child had reached its 
majority. 

The plaintiff in his brief also refers to the case of 
Globe Furniture Company v. Gately, et al, 51 App. D.C. 
367. The Court, in its opinion on page 369, made the 
following statement: 

“In the course of its instructions, on the measure 
of damages, the court, at the request of the plaintiffs, 
told the jury that, in determining the amount of the 
plaintiffs’ damages, they should take into considera¬ 
tion the age and health of the deceased, his capacity 
for labor, the probability of his living to the age of 
majority, and that the amount of their verdict should 
be measured T>y such sum as the evidence may show 
the father would probably have received from dece¬ 
dent irrespective of whether or not the son was le¬ 
gally required to make such provision,’ less the usual 
and reasonable expense of caring for and rearing 
him.” 

The foregoing cases clearly hold that the question of 
damages for the death of an infant are limited to the 
child’s minority. They certainly do not hold or support 
the plaintiff’s theory of damages to the full extent of the 
life expectancy of the infant. 
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CONCLUSION 

It is respectfully submitted that on the foregoing 
facts the plaintiff has failed to produce any evidence 
that death was caused by the fall of the infant at birth. 

It is further submitted that even though the matter 
was properly submitted to the jury on the cause of 
death that the Court’s instruction to the jury on the 
question of damages in allowing the jury to speculate on 
any pecuniary loss that might be sustained by the plain¬ 
tiff after the majority of the infant was not supported 
by the decided cases in this jurisdiction. 

It is respectfully submitted that this Court reverse the 
judgment obtained by the plaintiff against the defendant 
and direct the Trial Court to enter judgment for the de¬ 
fendant and/or grant a new trial. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant 
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There are other substantial errors assigned by the de¬ 
fendant in its brief, such as the cause of death and the 
Court’s instruction to the Jury, and supported by cases 
in this Court, which are ignored and which the Court 
in banc should consider so that litigants, their counsel 
and the Courts may know the law of the District of Co¬ 
lumbia on the matters assigned. 

STATEMENT OF FACTS 

The infant Hord at birth fell from its mother to a 
pan and there was a bruise on its left forehead the size 
of a dime. The plaintiff’s testimony indicated that the 
child was a normal child while at the defendant hospital. 
The baby was removed to Georgetown Hospital on Octo¬ 
ber 1, 1949, and died October 3, 1949. The hospital record 
at Georgetown Hospital was never produced nor were 
any of the doctors who treated the baby during its life¬ 
time. 

Plaintiff produced the testimony of Dr. Lambros, who 
saw the child in the funeral home after its death and 
examined a piece of its brain on October 19, 1949, and 
he testified that the fall caused the child’s death. The 
plaintiff also produced the testimony of Dr. Geschickter, 
who was present at the post mortem examination and 
who testified that death was caused by respiratory fail¬ 
ure; that the child’s lungs contained mucus that had been 
aspirated and helped plug the air passages, and that this 
was the immediate cause of the failure to go on breath¬ 
ing. Dr. Geschickter also testified (J. A. 58A) that the 
report of the neurological examination disclosed that the 
child was spastic. The doctor stated that it is a modern 
conclusion that a number of children whom we call 
spastic—funds are being raised to help those children— 
that they have such conditions in their brain following 
birth or during birth and immediately thereafter, and 




3 


that they are troubled and they go around and can’t con¬ 
trol their movements and have to be fed. He also testified 
that hemorrhages in the brain occur in an appreciable 
percentage of deliveries. 

The plaintiff also produced the death certificate which 
disclosed that the primary cause of death was “respira¬ 
tory failure”. 

The Court, in its instruction to the jury, stated that 
Dr. Lambros had expressed as his opinion that the cause 
of the child’s death was the blow on the head, whereas, 
Dr. Geschickter testified it was conjectural whether the 
blow on the head caused the child’s death. It was 
brought to the Court’s attention that Dr. Geschickter 
had said that the death was caused by mucus or pneu¬ 
monia in the lung but no mention of this was made to 
the jury by the Court in its instruction. 

THE QUESTION OF DAMAGES 

The statute covering an action for negligence causing 
death is set forth in Title 16, Section 1201 of the 1951 
Edition of the District of Columbia Code, and allows 
damages with reference to the injury to the spouse and 
next of kin of such deceased person, including the reason¬ 
able expenses of the last illness and burial. 

There are numerous cases in the District of Columbia 
'which have declared that the injury to the next of kin 
refers only to the pecuniary loss sustained. United 
States Electric Lighting Co. v. Sullivan, 22 App. D. C. 
115; Smith v. Cissel, 22 App. D. C. 318; Globe Furniture 
Co. v. Gatehy, et al, 51 App. D. C. 367, and Tate v. Nel¬ 
son, 71 Fed. Supp. 465. The case of Michigan Central 
Railroad Company v. Vreeland, 227 U. S. 59, also dis¬ 
cusses the question of pecuniary loss and the foregoing 
cases are fully set forth in the brief and reply brief 
filed herein by the defendant. 
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The foregoing cases hold that a pecuniary loss or 
damage must be one which can be measured by some 
standard and there must appear some reasonable ex¬ 
pectation of pecuniary assistance or support to the bene¬ 
ficiary so that the question presented in every case of 
this type is what were the probable chances of pecuniary 
benefit from the continuance in life of the decedent 
worth under all circumstances. 

The Courts of the District of Columbia have always in¬ 
structed the juries that their judgment must be confined 
to damages for money loss or some loss susceptible of a 
pecuniary valuation. 

The trial judge and this Court, in their opinion, in¬ 
dicate that a judgment in a case such as the present one 
may be substantial in amount. Does the Court mean by 
such a statement that it is unnecessary to show a pecu¬ 
niary loss to the next of kin? The uncontradicted testi¬ 
mony in this case discloses that the child was spastic 
and that the child would be a burden throughout its life¬ 
time and could not possibly be of any financial assistance 
to anyone. It would be in the same category as that of 
a bed-ridden patient awaiting death who is dependent for 
his maintenance and support by his next of kin. Could 
it be said that his next of kin has sustained any pecuniary 
loss if he were killed by the negligent act of some party? 

The defendant has never contended, as set forth in the 
trial Court’s opinion, that in a case of a child of tender 
age only nominal damages should be allowed in addition 
to medical and funeral expenses. The defendant has in¬ 
sisted throughout the case that if the defendant is liable 
it should be for the amount of the medical and funeral 
expenses, for there was no proof of any other damage— 
no proof of any pecuniary loss to the next of kin. In 
order to sustain a judgment for more than the medical 
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and funeral expenses, there must be some evidence upon 
which there is a reasonable probability of pecuniary 
benefit or assistance that may be measured by some 
pecuniary valuation which the next of kin would have 
received in the event that the person had lived. A rea¬ 
sonable probability is far different from possibility as 
set forth in the trial Court’s opinion. 

The trial Court, in its opinion, states that the defendant 
refers to three cases, ScJwrer v. Schlaberg, et al, 18 N. D. 
421, Wilson v. Consolidated Dressed Beef Company, 295 
Pa. 168, and Moser v. Hand, 81 Fed. (2d) 522, and that 
they represent a minority view. This statement is incor¬ 
rect for they do not hold that there can not be a substan¬ 
tial verdict. These cases merely hold that where there is 
no evidence furnishing any basis for a verdict that it 
would be a matter of speculation and conjecture, and 
that such evidence would not support a verdict. In the 
cases which the trial Court cites as the majority view, 
there was some evidence of the good health of the child 
and other testimony from which the jury could find that 
there was a reasonable probability of some help if the 
child lived. The trial Court in ‘the present case admitted 
throughout that the evidence which was permitted over 
the objection of the defendant was a matter of specula¬ 
tion. 

The uncontradicted evidence in this case disclosed that 
the child was spastic. There is no testimony that the 
spasticity was caused by any act of the defendant. There 
was no evidence that the child could be cured and 
there was definite testimony that the child would require 
care at all times and necessarily could not be of any 
pecuniary assistance to his parents. 

It is respectfully urged that a rehearing be granted in 
this case and that the matter be argued before the full 
Court, and that the Court render an opinion covering 
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all the points incident to damages allowable in a death 
case, including the minority and majority of the person. 

QUESTION OF EXCESSIVENESS OF THE VERDICT 

It is true, as stated in the opinion of this Court, that 
the Court was not asked to reduce the verdict. It is some¬ 
times embarrassing to counsel for the Court in its opinion 
to discuss a point not raised by counsel with the indica¬ 
tion that if he had raised that particular point the 
Court might have acted favorably. It is difficult to ex¬ 
plain the failure to assign such a reason to a client. The 
Court used nine lines of its twenty-eight line opinion to 
discuss this point, whereas a nine line discussion on each 
of the substantial questions raised by the defendant 
would have been more helpful. 

Immediately after the jury returned its verdict, the 
trial Court called counsel to the bench (J. A. 96A) and 
appeared to be shocked and requested counsel to file a 
motion for a new trial on the ground that the verdict 
was excessive. The reason why defendant did not present 
this particular point to the Court was that it felt that 
there was no evidence to sustain any verdict other than 
the actual expenses and that no Court could rightfully 
say that the verdict should be five, ten or fifteen thousand 
dollars. Any verdict above the actual expense would be 
one of speculation and conjecture and juries have always 
been instructed that their verdict should be based upon 
the evidence and that they should not speculate on their 
verdict. The verdict allowed to stand in this case would 
be considered a substantial verdict in a case where it 
appeared from the evidence that the decedent was actually 
making a pecuniary contribution to his parents. 
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CAUSE OF DEATH 

One of the main errors assigned by the defendant in 
its brief was that the plaintiff had submitted testimony 
as to the primary cause of the death of the child in the 
testimony of Dr. Geschickter and the death certificate as 
respiratory failure, and that under those circumstances 
the opinion of Dr. Lambros should have been ignored. 
In permitting the jury to consider the opinion of Dr. 
Lambros that death was due to the fall and the testimony 
of Dr. Geschickter and the death certificate that death 
was due to respiratory failure, it left to the jury to 
speculate or accept one of two inconsistent and equally 
probable causes of death. Under the circumstances of 
this case, the Court should have directed a verdict. 

The testimony produced as to the cause of the death 
of the baby presented no more than a choice of probabili¬ 
ties, and, under such circumstances, the Court should 
have directed a verdict. Capital Transit Company v. 
Gamble. 82 U. S. App. D. C. 57, 160 Fed. (2d) 283; 
Somogyi v. Cincinnati, N. 0. & T. P. Ry. Co., 101 Fed. 
Rep. (2d) 480; Dayton Veneer & Lumber Mills v. Cin¬ 
cinnati, N. 0. & T. P. Ry. Co., 132 Fed. (2d) 222; Car- 
mndy v. Capital Traction Company, 43 App. D. C. 245, 
and Westland Oil Co. v. Firestone Tire <ft Rubber Co'., 
143 Fed. (2d) 326. 

Dr. Lambros saw the child in the funeral home and 
saw a part of the brain after the post mortem examina¬ 
tion. He did not see the hospital record at Georgetown 
University Hospital and the child could have died from 
a gun shot wound and still have the apparent injury 
testified to by Dr. Lambros. There is also the testimony 
of Dr. Geschickter that the apparent injury found by 
Dr. Lambros occurs in an appreciable percentage of de¬ 
liveries. 
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It is submitted that there is no dispute as to the factual 
situation covering the medical testimony, and in the 
face of the various cases cited by the defendant the trial 
Court should have directed a verdict for the defendant. 

THE COURT’S INSTRUCTION TO THE JURY 

The trial Court, in its instruction to the jury, com¬ 
mented upon the medical testimony in that he stated that 
Dr. Lainbros, a brain specialist, had expressed his opinion 
that the cause of the child’s death was the blow on the 
head, whereas, Dr. Geschickter testified it was conjectural 
whether the blow on the head was the cause of death 
(J. A. 93A). The defendant brought to the Court’s atten¬ 
tion the fact that Dr. Geschickter had testified as to the 
actual cause of the death and that the Court in com¬ 
menting upon the medical testimony should have included 
the testimony of both doctors. 

Reference is had to the cases cited in the defendant’s 
brief of Quercia v. United States, 289 U. S. 466; Home 
Insurance Company of New York v. Consolidated Bus 
Limes, Inc., 179 Fed. Rep. (2d) 768; Provident Life amd 
Accident Insurance Company v. Eaton, 84 Fed. (2d) 528, 
wherein it is held that the trial judge may comment 
upon the evidence but that he should not submit the evi¬ 
dence and theory of one party prominently and fully 
without calling attention to the main points of the oppo¬ 
site party’s case. 

The least that the trial Court could have done in this 
case was to cite the views of Dr. Lambros and then refer 
the jury to the testimony of Dr. Geschickter and the 
death certificate which were placed in evidence by the 
plaintiffs. 
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CONCLUSION 

For the reasons above stated, the defendant respect¬ 
fully requests that the motion for a rehearing by the 
Court m banc should be granted. 


Cornelius H. Doherty 
1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Defendant 

I, Cornelius H. Doherty, attorney for the defendant 
herein, hereby certify that, in my opinion, the grounds 
set forth in the motion for a rehearing are substantial 
and the motion is filed in good faith and not for the pur¬ 
pose of delay. 


Cornelius H. Doherty 
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Supp. 792 (1952). The petition for rehearing by the Court 
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in banc is phrased in terms of an ordinary motion for re¬ 
hearing but is addressed to the Court in banc. No grounds 
or reasons are stated why the case warrants “a horizontal 
appeal” from the division (Circuit Judges Prettyman, 
Fahy and Washington) which heard the case to the entire 
membership of the Court. The petition for rehearing adds 
nothing to appellant’s original brief on the merits but is 
only a rehash of the points already briefed and argued. 

Although this Court has not yet adopted a formal rule 
relating to in banc hearings and rehearings, its practice in 
the past has confined such hearings to cases involving (a) 
a question whether a decision of this Court should be over¬ 
ruled, (b) a question as to the power of the Court, and 
(c) a question of extraordinary public importance. 1 A 
formal rule is probably necessary and should be promul¬ 
gated on the basis that the Court has the power to allow 
in banc hearings or rehearings and parties litigant have 
no statutory right to compel such hearings. 

Title 28 U.S.C. § 46(c). 

Western Pacific R. R. Corporation v. Western Pacific 
R. R. Co., — U.S. — (Nos. 150 & 160, Oct. Term 
1952, April 6, 1953). 

It is reasonable to assume that the rule to be adopted 
will be consistent with the past practice of this Court. And 
even if the rule is more liberal, neither a rehearing in banc 
nor any rehearing is warranted in the instant case. 

Appellant’s petition does not show that any prior deci¬ 
sion of this Court was not followed in the Court below. 
Nor does appellant contend that any prior decision should 
be overruled. The argument on the question of damages 
is a repetition of appellant’s argument in its original brief 
that the evidence was insufficient and speculative. That 

l Address by Chief Judge Stephens to Bar Association, D. C. on November 
12, 1952. (Journal, D. C. Bar Association, Vol. 20, No. 3, March 1953, pp. 
103, 105-109) 
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evidence was fully discussed in the briefs and at the oral 
argument. No question is involved concerning the power 
of the Court nor is the case one of any great public im¬ 
portance. 

Appellant’s petition admits that it did not ask this Court 
to reduce the verdict. It made the same admission at the 
oral argument in this Court when the possibility of a re¬ 
duction was raised by appellee. Appellant chose to con¬ 
fine its position to one limiting appellee’s recovery to 
$131.45, the actual out-of-pocket expenses, and, in effect, 
argued that if the appellee was not to be limited to that 
amount of damages, there was no claim asserted on any 
other ground that the verdict was excessive. And appel¬ 
lant’s petition for rehearing apparently still adheres to 
that position. As in our brief on appeal, we again submit 
it would have been error to limit damages for wrongful 
death to out-of-pocket expenses for medical and burial 
costs. As stated in the opinion, ‘ ‘ the amount of the verdict 
here is not so extreme as to cause us to act of our own 
motion”. 

It is not exactly clear what appellant means by its state¬ 
ment in the petition that it would have been “more help¬ 
ful” had the Court devoted nine lines of its opinion to 
other matters instead of to its disposition of appellant’s 
contention regarding the size of the verdict. Whatever 
the comment means, it is believed unwarranted and not 
worthy of reply. 

As stated in the opinion of this Court, “the evidence of 
negligence was ample, and the case was properly submitted 
to the jury”. This is abundantly clear from the briefs and 
record and nothing new is suggested by appellant. As to 
appellant’s other alleged errors relating to admissibility 
of evidence and cause of death, this Court properly dis¬ 
posed of them in its opinion by stating that “None of them 
appear to us to require discussion here”. 
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It is, therefore, respectfully submitted that the petition 
for rehearing should be denied. 

Respectfully submitted, 

David Gr. Bress, 

1001 - 15th Street, N. W., 
Washington, D. C., 

Attorney for Appellee. 

Of Counsel: 

Xewmyer & Bress, 

1001 - 15th Street, N. W., 

Washington, D. C. 
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